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85TH CONGRESS SENATE Reporr 
1st Session No. —— 


THE TELEVISION INQUIRY 
seid Se ieee dh cocci —Ordered to be printed 


Mr. Maenuson, from the Committee on Interstate and Foreign Com- 
merce, submitted the following 


REPORT 


{Pursuant to 8. Res. 13 and §S. Res. 168, 84th Cong., and 8, Res. 26, 85th Cong.] 


I. Lyrropucrion * 


During the last session of the Congress, the Senate Committee 
on Interstate and Foreign Commerce held 31 days of open hearings 
on various phases of the television industry. Nearly 150 witnesses 
were heard, the majority of whom addressed themselves to the allo- 
cations problem, the issue of subscription television, and certain com- 
vlaiats as to a number of practices of the networks. The committee 
issued an interim report on the first (allocations) of these phases of 
its inquiry on July 23, £956, and more recently considered a report 
with respect to subscription television. This report, therefore, deals 
primarify with the various network practices which have been chal- 
lenged or criticized. 

In the course of the network phase of its investigation, the com- 
mittee held hearings dealing in whole or in part with such matters 
on March 26, May 14 and 15, and June 11, 12, 13, 14, 15, 18, 19, and 
20, 1956. Some 53 witnesses were heard on these dates, a number of 
whom Were accompanied by others who also testified. In addition, 
witnesses heard during other phases of the inquiry made occasional 
references to matters related to network practices in some way. Cer- 
tain of the witnesses submitted extensive supplementary materials, 
which are either printed in the hearing record or have been retained 
in the committee’s files. The committee, therefore, has been presented 
with a considerable body of factual and argumentative material. This 
has been further supplemented in some instances by investigations 
conducted in this same general area by other committees of the 
Congress. 


1Bxecept where otherwise indicated, all page references are to pt. IV of the printed 
record of the committee’s hearings in connection with its television inquiry. 
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11. History or TeLeviston NeEtrworkKs AND OF REGULATION oF THEIR 
PRACTICES 


Although limited network operations had been previously conducted 
by the American Telephone & Telegraph Co. and the Radio Cor- 
poration of America, regular network ‘broade: asting was first instituted 
by the National Broadcasting Co. on November 15, 1926. NBC has, 
therefore, just celebrated its 30th anniversary as a network. For two- 
thirds of this timespan, network operations were, of course, confined 
to radio. Although experiments with intercity telecasts had been con- 
ducted earlier, regularly scheduled network telecasts were inaugurated 
by NBC on January 1, 1949. 

As television became increasingly important in the broadcasting 
picture in the years following World War II, it was not only natur: al 
for individual radio licensees to enter the new medium, but it was also 
to be expected that the then thriving radio networks would seek to 
maintain their positions in television. Of the major national radio 
networks then in existence, only the Mutual Broadcasting System 
did not, as time went on, develop a television network. The National 
Broadcasting Co., the ¢ ‘olumbia Broade ‘asting System, and the Ameri- 

can Broade asting Co. all made the transition to television networking 
with vary ing degrees of success—the last named materially strengthen- 
ing its position when the Federal Communications Commission ap- 
proved its merger with United Paramount Theatres in February 1953. 
In addition to these three networks with radio backgrounds, one new 
network was developed in television under the leadership of Dr. Allen 
B, DuMont, one of the pioneers in the industry. However, the Du- 
Mont Network ceased operations on September 15, 1955, although 
continuing to own stations in New York City and W ashington, D.C. 
A number of efforts have been made to establish film networks, and 
at the present time National Telefilm Associates and 20th ¢ Century-Fox 
Film Corp. are actively engaged in developing such a network.* 

Under the Commissions Act of 193 4, and the regulations of the 
Federal Communications Commission in pursuance thereof, only in- 
dividual radio and television stations are licensed. The networks 
themselves are not. licensed as such, although each of the television 
networks owns and operates stations in certain important markets 
which are licensed as are other stations. Section 303 (i) of the Com- 
munications Act empowers the Commission 


to make special regulations applicable to radio stations. en- 
gaged in chain broadcasting. 


In practice, the Commission attempts to regulate net working only 
indirectly by regulating the kind of arrangements an individual 
licensee may enter into with a network. So despite the fact that the 
television networks are the most powerful and significant factor in the 
broadcasting industry, all governmental regulations directed toward 
controlling “their operations are couched in terms of prohibitions 
against action by individual stations. 

“Furthermore, the regulations now applicable to television network- 
ing were not espec ially drawn to deal with the problems of this new 
medium, but were taken over bodily from the radio industry. In 


2The NTA film network’s first national sale on a network basis was reported in Broad- 
easting-Telecasting February 4. 1947, p. 30. This involved the purchase by a national 
advertiser of 1 hour of feature-film programing on 128 stations. 
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March 1938, the Commission authorized an investigation into chain 
broadcasting because of the certain abuses which were alleged to 
have developed. Its inquiry centered principally on the length of 
affiliation contracts, exclusivity of affiliation, time options, the rejec- 
tion of network programs by affiliates, station compensation and net- 
work control over station rates, and network ownership and operation 
of stations—and the effect of all these upon competition in the broad- 
cast industry. After lengthy hearings, the Commission issued its re- 
port in May 1941, setting forth new regulations dealing with all of 
these matters. However, NBC and CBS made strong representations 
that these regulations would destroy broadcasting as it then existed, 
and as a result the Commission, later in the same year, modified its 
original order in a number of respects. In particular, it dropped its 
complete ban on network time options and substituted a rule permit- 
ting a station to option to a network not more than 3 hours in each of 
the time periods into which the broadcasting day is divided.’ This 
change appears to have been made with the acquiescence of the Mutual 
Broadcasting System, which had been one of the principal moving 
parties in seeking relief from the alleged restrictive practices of the 
two major radio networks. Despite this relaxation by the Commis- 
sion of its original, more strongly worded regulations, the networks 
resorted to the courts to challenge the agency’s authority to issue such 
regulations. However, the Supreme Court upheld the Commission’s 
power to impose the regulations in National Broadcasting Co. v. 
United States (319 U.S. 190), decided in May 1943. 

Despite the predictions of disaster made by the networks, they 
continued to prosper and to grow. As a result, the industry appar- 
ently grew accustomed to living with the chain broadcast regulations, 
so that when television developed, these same regulations seem to have 
been applied to the new medium on November 28, 1945,‘ without ob- 
jection, and more or less as a matter of course. Thus, one of the most 
dynamic of modern industries is regulated, in its vital core of network 
operations, under a set of rules developed for a completely different 
communications system—and through a process of indirection which 
does not recognize the television network as a proper subject of regu- 
lation at all. And it must be remembered that television has achieved 
a much greater hold on the public mind than radio ever did, and is 
therefore much more critically important to advertisers, Further- 
more, there is a much more serious scarcity factor in television than 
in radio, with something less than 500 television stations on the air 
as compared to more than 3,000 AM stations now in operation. It 
therefore seems clear that a careful examination and reevaluation of 
the networks and their practices, as they affect the public interest, 
is in order. 





III. Tar Parties to toe Present Controversy Over Network 
PRACTICES 


Although this report will touch upon a number of network ra 
not specifically discussed by any of the witnesses who appeared during 
last year’s hearings, for the most part the matters covered herein 


3 See below for present form of the regulation a to television. 
4It should be noted that this action was taken some time before the Supreme Court 
decided the Paramount and Griffith cases in 1948. See below. 
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were discussed by the witnesses in the light of their particular interests 
in the field of broadcasting. 

The witnesses who criticized certain network practices which are 
discussed below were as follows: 

(a) The president of an independent television station in Los 
Angeles (accompanied by counsel), who criticized the option 
time and must-buy practices of the networks as violating the anti- 
trust laws and as being contrary to the best interests of the public, 
independent producers of film programing, local and regional 
advertisers, and independent television stations. 

(b) Three producers of sets and scenery in New York City, who 
complained that they were being systematically squeezed out of 
the television phase of their business by the unlawful insistence 
of the networks that advertisers and program producers use their 
(network) staging services. 

(c) The operator of a television station in Richmond, Va., 
who stated that NBC had deprived him of his affiliation because 
he had insisted on carrying some programs of the other net- 
works when his was the only station in the area, and because 
he had insisted on a network rate for his station which he felt 
was commensurate with its measured coverage area. 

(d) A representative of the Congr egational Christian Churches 
who criticized the programing practices of the networks, with 
particular emphasis on religious, public service, and children’s 
programs. 

In addition to these witnesses, communications relative to network 
practices were received from a number of individuals and organiza- 
tions—including a number of replies to inquires directed to some of 
the major producers and distributors of film for television. It should 
also be noted, of course, that Senator John W. Bricker of the com- 
mittee introduced S. 825 on January 28, 1955,° which read as follows: 


A BILL to authorize the Federal Communications Commission to 
establish rules and regulations and make orders with respect to net- 
works and their activities 


Be it enacted by the Senate and the House of Representa- 
tives of the United States of America in Congress assembled, 
That the Communications Act of 1934, as amended, i 
amended as follows: 

(1) In section 2 (a) after “radio stations” insert “and the 
regulating of networks”. 

(2) At the end of section 3 insert the following : 

*(ee) ‘Network’ means any person who operates a system 
which, for the purpose of simultaneous or delayed broad- 
casting of identical programs, in any way interconnects or 
affiliates any two or more broadcasting stations.” 

(3) At the end of section 303 insert the following: 

“(s) Have authority to establish rules and regulations and 
make orders with respect to networks and such of their activi- 
ties as affect licensed broadcast stations to operate in the pub- 
lic interest.” 





® Reintroduced in the 85th Cong., on January 9, 1957, as 8S. 376. 
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On March 26 and 27, 1956, Senator Bricker directed certain questions 
relative to network practices to the first witness referred to above. 
On April 30, 1956, he issued his report The Network Monopoly for 
the use of the committee. 

In response to these criticisms, the following witnesses appeared, 
and in some instances, filed extensive supplemental written statements : 

(a) Dr. F rank Stanton, president, Columbia Broadcasting 
System, Inc., accompanied by a number of his associates and by 
counsel. 

(6) Robert W. Sarnoff, president, National Broadcasting Co., 
Inc., accompanied ‘by a number of his associates and by counsel. 

(c) Robert. E. Kintner, president, American Broadcasting Co., 
accompanied by a number of his associates.” 

(d) Affiliates of the networks, who appeared or filed statements 
in def ense of the practices and the service of the networks, as 
follows: 

(1) Ten affiliates of CBS, of whom seven constituted a 
special committee established by the CBS television affiliates’ 
organization for the purpose of appearing before the com- 
mittee, 

(2) Three affiliates of ABC, acting as representativ es for 
a newly formed ABC television affiliates association. 

(3) Twenty-six affiliates of NBC, one of whom confined his 
statement to a rebuttal of portions of the testimony of the 
Richmond television operator referred to above. 

In addition two other witnesses appeared before the committee who 
were critical of the networks in certain respects, but defended them on 
other counts. A representative of National Telefilm Associates, men- 
tioned above in connection with its new film network, first wrote to the 
committee in defense of the networks, but when he appeared later 
was critical of the position taken by NBC with respect to film pro- 
graming and film distributors. A representative of Westinghouse 
Broade asting Co. likewise defended certain of the challenged network 
practices, but was critical of certain other aspects of network oper- 
ations, 


LV. THe Commirrer’s Bastc Position AND LimwiratTions Upon THE 
Scope or Possipte ACTION In THIs SPHERE 


Anyone examining the record compiled in the committee’s hearings 
must be impressed by the astonishing development of television in a 
comparatively brief span of time—in terms both of the number of 
stations now serving the public and of the quality and scope of 
the service thus provided. While there are aspects of this program- 
ing service which can be criticized, and on which further improve- 
ment must be sought, there can be no doubt that our people receive 
the best and most varied television service in the world. Nor can it 
be denied that a major part of the credit for the development of our 


6 Mr. Kintner is now executive vice president of NBC, 

7In addition the committee received: (@) A resolution, signed by 169 CBS television 
affiliates, supporting option time and other network practices; (b) resolution adopted by 
the UHF affiliates of CBS opposing regulation of the network and urging, instead. the 
provision of adequate competitive facilities; (c) two letters sent by network affiliates 
to other Members of the Congress expressing satisfaction with their network relationships ; 
(d) a resolution signed by 64 affiliates of ABC, supporting the network and its practices. 
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television system must go to the network organizations. To a large 
extent it was they who developed the programs which persuaded the 
public to buy sets by the millions and, having developed such accept- 
ance, were able to build advertising support for our present television 
system. Although an excellent job is being done by most individual 
stations on the local level, and there has been great expansion in 
film programing for television, it remains true that much of the 
development of new programs and techniques continués to come from 
the networks. 

As a consequence, no one wishes to take any action which would 
impair, much less destroy, the present television service enjoyed by 
the American people. As a corollary to that, there is certainly no 
desire to undermine the networks, or to hamper them unreasonably 
in their continuing efforts to expand the horizons of television. But 
at the same time it must be recognized that the committee and the 
Congress are faced with these harsh realities: 

(a) The television industry, though carried on through private 
enterprise, is conducted entirely by means of radio frequencies 
which belong to the public, and as to which no private individual 
is permitted by law to acquire any ownership or fixed right of use. 

(6) These publicly owned television frequencies are limited 
in number, and this limitation is particularly acute because of the 
fact that difficulty has been encountered in making the 75 percent 
of the frequencies which lhe in the UHF portion of the spectrum 
competitive with the much less numerous VHF frequencies (see 
the committee’s interim report on the allocations phase of its 
inquiry issued on July 23, 1956, pp. 2 and 3). 

Te) Because of these facts, entry into the broadcasting field is 
necessarily strictly regulated by the Government, and the short- 
age of equally competitive television facilities has imposed severe 
limitations on the development of multiple local stations and on 
the growth of new networks. 

(7) The danger of limitations upon competition inherent in 
this situation makes it all the more imperative that care be taken 
to prevent the development of private restraints, through agree- 
ment or otherwise, which would tend further to restrict competi- 
tion, in derogation of the congressional declaration that broad- 
casting should be as freely competitive as its physical limitations 
will permit. 

(e) The greater scarcity of competitive allocations in television 
as compared to radio and the much higher costs involved in tele- 
vision operations have materially increased the importance of a 
network affiliation to the success of a local station. This has, 
with the possible exception of a few powerful stations in major 
markets, tended to distort the balance of bargaining power in 
favor of the television network as against its local affiliate— 
although it is recognized that on most matters they have a sub- 
stantial identity of interest. 

(f) ‘The economic rewards of broadcasting are not evenly dis- 
tributed as among networks, or as between networks and their 
owned-and-operated stations as one group and all other stations 
asanother. (See Senator Bricker’s report The Network Monopoly 
and supplemental figures for 1955 released.to the Antitrust Sub- 
committee of the House Judiciary Committee). Asa result, NBC 
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and CBS occupy a more powerful position in the industry than 
does ABC, while there are few, if any, stations which could expect 
to maintain their present lev el of earnings if they were to lose 
their affiliations. 

(7) The broadcasting industry is not merely one which pro- 
duces goods or services, but is one of our most important media of 
communications, dealing with information and opinion—the very 
currency of our democr acy—while at the same time exerting 
titehendoes influence upon the economic well-being of the country 
and of individual advertisers. 

In the light of these facts, it seems clear that the committee has.a 
responsibility to try to prevent too great a concentration of control in 
the television field, and toward that end, must examine the contractual 
relationships and business practices which have developed in the 
industry. For if it should be found that any of these violate the law, 
or run counter to the long-range interests of the public, the quality 
of the television service now being offered would be no defense. 

The committee is not, of course, the only governmental agency op- 
erating in this field. The Feder ‘al Communications Commission is 
itself conducting an intensive study of network operations. It has 
established a spec ial network study group, with funds especially pro- 
vided by the Congress for that purpose, and expects to have its report 
completed by June 30, 1957. It is obvious that many, if not all, of the 
network practices considered herein will also be covered in that Teport. 

Similarly, with respect to the antitrust aspects of various of these 
network practices, extensive hearings have been held by the Antitrust 
Subcommittee of the House Judici lary Committee, whose report is 
expected to be published at about the time this one is issued. And, of 
course, the Departmentof Justice has been actively investigating cer- 
tain of these matters which fall within its jurisdiction, and has re- 
cently instituted a proceeding against one of the networks for alleged 
conspiracy in restraint of trade in the acquisition of a station from 
one of its affiliates. Representatives of the Department have indi- 

vated that they are giving careful consideration to both the factual 
and legal matters involved in testimony before the committee. 

In consequence of these other activities, it would per haps be prema- 
ture for the committee to reach final conclusions on certain of the mat- 
ters dealt with in the testimony which it has heard. On the other 
hand, the pendency of these other proceedings cannot absolve the 
committee from the 1 responsibility of analyzing the record which has 
been compiled in its hearings and setting forth its cone lusions, tenta- 
tive though some of them | may be, with respect to these problems. 
Every reasonable opportunity was afforded to all interested parties to 
present their views, either in person or in Ww riting, so that if there be 
any deficiencies in the data now available to the committee this is due 
simply to the fact that full advantage was not taken of the oppor- 
tunity to advise the committee. 

However, in deference to the still une ompleted investigations of the 
responsible agencies of the executive branch, it may be wise for the 
committee to “refrain from recommending specific legislation at this 
time. It is hoped that the Department ‘of Justice and the Federal 
Communications Commission, through the enforcement of existing 
laws, can deal with certain aspects of these problems. In addition, it 
may well be that the Commission, through revision of its present 
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regulations, can contribute further to the desired solutions. If there 
remain problems which can be dealt with only through legislation, the 
committee must, of course, make its recommendation with respect 
thereto at a later time. 


V. ANALysis AnD Conciusions Wiru Respect Tro THE Princrean Net- 
work Practices Wuicu Have Been PLACED IN QUESTION 


The principal charges which have been made against the practices 
of the networks will be discussed in turn, with an analysis of the record 
and the conclusions, if any, which may seem to be indicated. While 
most of these are matters about which specific complaint was made by 
witnesses appearing before the committee, some may have been de- 
veloped in the testimony of the networks or their affiliates as a result 
of reports in the trade press, letters to the committee, etc. The prac- 
tices of the networks about which questions have been-raised are -as 
follows: 


A. THE CHARGE THAT OPTION TIME AND THE MUST-BUY PRACTICE 
VIOLATE THE ANTITRUST LAWS AND ARE CONTRARY TO THE 
PUBLIC INTEREST 


The aspect of network operations which occupied the greatest part 
of the committee’s time during its hearings was the matter of the 
combined effect of the option time rights of the networks in conjunc- 
tion with their must-buy or basic network requirements. These mat- 
ters were first touched upon in inquiries directed by committee counsel 
to the members of the Federal Communications Commission and to 
representatives of the Department of Justice based upon earlier staff 
reports issued by the committee.* However, they were presented in 
their most complete and systematic form in the testimony, on March 
26, 1956, of Richard A. Moore, president of KTTV, Inc., the licensee 
of an independent (i. e., unaffiliated) television station in Los Angeles, 
Calif. Mr. Moore and his counsel charged that the option time and 
must-buy practices of the networks violate the antitrust laws and are 
contrary to the interests of the public, independent producers of film 
programs, local advertisers, and independent stations like KTTV. 
These charges were answered at length by the presidents of all three 
television networks, who were supported in this connection by a num- 
ber of their affiliates who appeared before the committee. 


1. DEFINITION OF OPTION TIME 


As is pointed out above, when the Federal Communications Com- 
mission first issued its chain broadcasting regulations in May 1941, it 
completely outlawed option time. However, it was prevailed upon 
to modify this stand later that same year and this modified version 
was later made applicable to television in the following form: 

Sec. 3.658 * * * 


(d) Option time. No license shall be granted to a televi- 
sion broadcast station which options for network programs 
any time subject to call on less than 56 days’ notice, or more 


8 Investigation of Television Networks and the UHF—-VHF Problem, a progress report by 
Robert F. Jones, special counsel (1955) ; Television Network Regulation and UHF Problem, 
& memorandum by Harry M. Plotkin, special counsel (1955). 
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time than a total of 3 hours within each of four segments of 
the broadcast day, as herein described. The broadcast day 
is divided into four segments, as follows: 8 a.m. to 1 p. m.; 
1 p. m. to 6 p. m.; 6 p. m. to 11 p. m.; 11 p. m, to 8 a. m. 
(These segments are to be determined for each station in 
terms of local time at the location of the station but may 
remain constant throughout the year regardless of shifts 
from standard to daylight saving time or vice versa.) Such 
options may not be exclusive as against other network organ- 
izations and may not prevent or hinder the station from 
optioning or selling any or all of the time covered by the 
option, or other time, to other network or ganizations. 

Nore 1: As used in this section, an option is any contract 
arrangement, or understanding, express or implied, between 
a station and a network organization which prevents or hin- 
ders the station from scheduling programs before the net- 
work agrees to utilize the time during which such programs 
are scheduled, or which requires the station to clear time al- 
ready scheduled when the network organization seeks to uti- 
lize the time. 

Nore 2: All time options permitted under this section must 
be spec ified clock hours, expressed in terms of any time system 
set forth in the contract agreed upon by the station and net- 
work organization. Shifts from daylight saving to standard 
time or vice versa may or may not ‘shift the specified hours 
correspondingly as agreed by the station and network organi- 
zation. 

* He * ok ok 


(e) Right to reject programs. No license shall be granted 
to-a television broadcast station having any contract, ar- 
rangement, or understanding, express or implied, with a net- 
work organization which (1), with respect to programs 
offered pursuant to an affiliation contract, prevents or hinders 
the station from rejecting or refusing network programs 
which the station reasonably believes to be unsatisfactory or 
unsuitable; or which (2) with respect to network programs 
so offered or already contracted for, prevents the station from 
rejecting or refusing any program which, in its opinion, is 
contrary to the public interest, or from substituting a pro- 
gram of outstanding local or national importance. 


Thus option time in its present form is permitted by Commission 
regulations in the sense that an affiliate may option its time to the 
extent specified without endangering its license. It is quite clear from 
the language of the Commission’s chain broadcast report, however, 
that this cannot be construed in any way as affirmative approval of 
the practice. It seems equally clear under the rule of National Broad- 
casting Co. United States (319 U. 190 (1943)) that if the lim- 
ited option sseeabinety authorized were Sent by the Commission to 
produce effects contrary to the public interest, the Commission would 
have full.authority to limit the practice further or to require it to be 
completely eliminated. 
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In any consideration of option time, a question is presented:.at the 
very outset as to its real effect and importance in clearing time on 
affiliated stations for network programs. Mr. Moore discussed the 
option as if it served fully to accomplish all of the clearance needed by 
the networks, regarding it as a binding agreement on the part of the 
affiliate not to accept programs from any source other than the net- 
work during certain important time periods if the network elects to 
use the time. He recognized that there were certain exceptions to the 
obligation, but indicated that they are rarely invoked and are of little 
practical etfect.° The networks and their affiliates tended to describe 
the option in weaker terms, stating that the affiliate has wide latitude 
in rejecting network programs and that he frequently refuses to 
carry the program offered when he feels that he has a better program 
available, or that the public interest will be served by broadcasting 
some event of local importance.’® 

A number of affiliates testified that the only real impact of the 
option is to clear for a network program when it is no Lotter than, 
but merely equal in quality to, the independent program which the 
network seeks to oust." In other words, they stated that if either 

rogram were clearly superior to the other, they would clear for the 
etter one, but that if the two were about equal, they would always 
clear for the network program under the option. Without attempt- 
ing to assess this in terms of its legality, it would seem to distort the 
normal processes of competition and to operate to the substantial dis- 
advantage of nonnetwork program producers and advertisers. 

The presidents of all three networks insisted that the option gives 
them the right to preempt specified time periods, but said that they 
have never resorted to legal measures to enforce the option.’? In- 
stead, they said that their affiliates clear because of the superior qual- 
ity of the network programs, because of the overall value of the net- 
work service, and because the network-affiliate relationship is a part- 
nership in which the station provides clearance in return for the gen- 
eral benefit it receives from the network.” Both the networks and 
their affiliates agreed that the ultimate sanction in the face of per- 
sistent refusal to clear would be for the network to shift its affilia- 
tion if another station were available."* Certainly the thought of 
the consequences of the loss of its affiliation would provide an afliliate 
a powerful stimulus to clear for the great majority of the programs 
offered by the network.* 

Whatever the causes may be which motivate the granting of clear- 
ances, and whatever the sanction in the event of failure to clear, it is 
apparent that the option is mutually regarded as the measure of the 
viiliate’s clearance obligation to the network—and that the obligation 








® Hearings, p. 1481. 

%” Hearings, pp. 1803, 2179, 2291. One affiliate stated that if the option were construed 
strictly, he would probably not be at liberty to substitute a nonnetwork program, but went 
on to say he had never had any trouble with the networks over this (p. 2747). 

1 Hearings, pp. 2541, 2568, 2602. 

2 Hearings, pp. 2181, 2403, 2496. 

8 Hearings, pp. 2304, 2397, 2404, 2444. 

‘ ™“ Hearings, pp. 2228, 2408, 2445, 2447. 2524, 2682. 

% See testimony regarding loss of affiliation of WTVR, P, 1618 ff., as well as effect of 
threatened loss of affiliation of Westinghouse’s station in Philadelphia, pp. 1489, 2677 ff. 
Also see statements by Chairman McConnaughey of the FCC as to necessity for network 
service because of high cost of local programing (pt. I, p. 66), as well as statement to 
same effect in the Commission’s Report and Order of June 25, 1956, par. 9 (as printed in 
the Committee’s Interim Report on Allocations at p. 24). See testimony of Commissioner 
Hyde, pt. I, p. 201. 
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is fulfilled, and hence the option satisfied, to such an extent that there 
can be no doubt as to the effectiveness of the networks’ clearance func- 
tions. 

The networks are compelled to say that an affiliate has broad rights 
to reject their programs, because if this were not true the option would 
be contrary to public policy as impairing the affiliate’s freedom to 
program in the best interests of his local community—a duty which is 
imposed by his license and which he cannot delegate to anyone else. 
But at the same time one of their principal defenses of the option is 
that it is the keystone of network operations, their vital assurance 
of general clearance, and an indispensable shield against erosion of 
the network schedule.* There may be some doubt that the option in 
and of itself is as important to clearance as the networks insist, and 
some other bases for clearance are suggested below which would seem 
to render the option much less vital than it is claimed to be. However, 
the option will be treated as the means of clearance, since the networks 
so term it—and it certainly must be regarded as the measure of the 
clearance rights of the networks. As such it is fulfilled to such a high 
degree that argument as to the effectiveness of the option are, perhaps, 
academic. One must deal with the observable results of the rights 
claimed by the networks under their options, and those results, in 
terms of the percentage of clearance iciiaved are truly impressive. 


2. DEFINITION OF THE MUST-BUY 


The must-buy or basic network practice of the networks, unlike the 
time option, has no sanction in the regulations of the Commission. 
This is an arrangement or requirement enforced by the networks, in 
accordance with which an advertiser, with a few exceptions, must buy 
a basic or minimum network, either in terms of a fixed number of 
specified stations or of a variable number of stations whose aggregate 
station rates will exceed a specified minimum. 

In the case of CBS the basic group of stations now numbers 56, in- 
cluding 5 of its owned-and-operated stations; the cost of 1 hour of 
class A time on these stations is $71,125 subject to frequency dis- 
counts. NBC’s basic list includes 58 stations, of which 7 are owned 
and operated by the network; the price of a class A hour on these 
stations is $77,775 subject, of course, to the applicable discounts. How- 
ever, NBC requires, additionally, that during certain specified night- 
time hours an advertiser must order a lineup of at least 100 United 
States stations (including the basic group) or suffer prescribed re- 
duction in the discounts to which he would otherwise be entitled— 
with the proviso that this requirement will not apply to spensored pro- 
grams made available to NBC’s program service plan for small-market 
stations. ABC does not have a list of must-buy stations, but it re- 
quires an advertiser to order enough stations so that their aggregate 
class A rates for 1 hour will exceed $50,000 (subject to discounts). 
The list selected must normally include the five stations owned and 
operated by the network. 

This requirement. is, on the surface, a unilateral one impo: »d by 
the networks upon advertisers seeking to use their facilities, it being 
a rare case, apparently, where the status of a station as a must-buy is 


18 Hearings, pp. 1810-1812, 2261-2263. 
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specified in its affiliation agreement with the network. However, in 
a very real sense the basic network requirement can function only as 
the result of a series of agreements—some informal—between the net- 
work concerned and the stations on its must-buy list. Mr. Sarnoff, 
the president of NBC, testified regarding his network’s basic network 
requirement, the standards applied in selecting must-buy stations, and 
the exceptions which have been made to those standards. He indi- 
cated that additional stations periodically seek must-buy status and 
that the network either agrees or not." If it accedes to the station’s 
request, then the network rate card—and normally that of the station, 
along with its advertising materials—will be revised to show that the 
station is now a basic-required or must-buy station. 

There would appear to be no direct agreement among the individual 
stations on a given network’s must-buy list, but to the extent that the 
option time requirement is operative, the concurrence of the two prac- 
tices would seem to produce the same results as if these stations had 
mutually agreed not to sell certain time periods to an advertiser unless 
he takes equivalent time on the other stations on the list. That is, 
the station, by optioning certain time periods to its network, has 
agreed that it will not sell that time to a nonnetwork advertiser except 
on the condition that the period can be recovered on call by the net- 
work on 56 days’ notice. At the present time, in the critical evening 
hours, both NBC and CBS offer full schedules of sponsored programs 
to which their option rights apply as against anyone except another 
network. In addition, then, those affiliates of CBS and NBC who 
have gotten their particular network to agree to list them as must-buy 
stations have thereby acquiesced in a combination of practices by the 
network which means that: (1) No advertiser can buy a time period 
from them during option hours with any security of tenure except 
through the network; ** and (2) no advertiser can become a network 
advertiser, and thus gain safe access to their stations in the best time, 
unless he will buy time on all of the network’s must-buy stations. 
Thus the licensee of an individual station would appear to have 
tied-in access to his facility in certain key periods with the advertiser’s 
willingness to buy time on specified stations in a considerable number 
of other markets. This is accomplished, if in no other way, through 
the acquiescence of the basic required stations in the network’s widely 
publicized practice of refusing to sell time on their stations except as 
a unit. 


8. LEGAL STATUS OF THE OPTION TIME AND MUST-BUY PRACTICES 


As indicated above, Mr. Moore contended that both option time 
and must-buy violate the antitrust laws—certainly when taken in 
combination as they now operate in the television industry. His fun- 
damental legal argument, stated in its simplest terms, was as follows: 


7 Hearings, p. 2459. 

18 See replies of affiliates to inquiry as to their practices in contracting with nonnetwork 
advertisers for time periods subject to network option (hearings, pt. V, appendix. 
item 33). 








TELEVISION INQUIRY 13 


(a) That option time operates in much the same way, and serves 
the same purpose, as did the practices of block booking * and 
blind selling in the motion-picture industry, which were held 
illegal in United States v. Paramount Pictures, Inc. (384 U.S. 
131 (1948) ). 

(6) That the must-buy serves the same purpose as the so- 
called master agreements in the motion-picture industry, under 
which film distributors were required by the independent theater 
chains to give first-run rights to all of the theaters in a particular 
chain as a condition of placing the films in any of these theaters. 
These agreements were held unlawful in United States v. Griffith 
(334 U.S. 100 (1948) ). 

(c) That the Supreme Court, in these cases, found the ae 
analogous practices in the motion-picture industry to be illegal 
per se, so that the rule of reason did not apply and no arguments 
of convenience or economic necessity were considered—and that 
the same should be true with respect to the television network 
practices here under discussion, since they involve similar tie-in 
sales and collective refusals to deal. 

(d) That in any event there are no adequate justifications of 
economic necessity for these practices. 

(e) That under the above authorities, the option time and must- 
buy practices of the networks are illegal restraints of trade under 
section 1 of the Sherman Act; that, in addition, the networks have 
achieved and have exercised the power to monopolize the broad- 
casting business, and so are in violation of section 2 of the 
Sherman Act as well. 

The networks vigorously contested all of these arguments. CBS 
and NBC, in particular, filed extensive legal memoranda in reply to 
the contentions of Mr. Moore and his counsel. Their position can be 
broadly summarized as follows: 

(a) That the doctrine of illegality per se does not apply to 
the option or must-buy practices—either on the ground that the 
Supreme Court found no such illegality in the Paramount and 
Griffith cases, or that, if it did, certain essential elements involved 
in those cases are missing in the television situation. 

(6) That the rule of reason therefore applies; and that in the 
light of that rule, option time and the must-buy are essential to 
the continued existence of television networks and are entirely 
reasonable, so that section 1 of the Sherman Act is not infringed. 

(c) That the networks have no monopoly and in fact have made 
no attempt to monopolize the television or advertising industries, 
so that there is no violation of section 2 of the Sherman Act. 

(¢@) That there is no illegal tie-in of programs because (1) the 
network does not sell programs to stations, (2) no program is 
accepted by a station in relation to other programs, and (3) even 
if there were a tie-in, the networks lack the monopolistic leverage 
or dominance essential to make this illegal. 





% It is recognized that more direct forms of block booking may exist in the television 
field. The committee heard testimony that the distributors of film insist on selling their 
product in packages or blocks (hearings, pt. II, p. 410; pt. IV, pp. 2557-2559), and the 
same thing was indicated in many replies to the committee’s questionnaire to affiliated 
stations. The press reports that the Department of Justice has filed a civil antitrust 
action against Loew’s, Inc., charging it “with using a ‘block-booking’ system for releasing 
motion pictures for television showing.” 

92479—57——-2 
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(e) That the must-buy practice involves no collective agree- 
ments among affiliates or between the affiliate and the network; 
that there is no tie-in sale of a group of a separate stations, but 
only the sale of a single facility or service within the rule of 
Times-Picayune Publishing Co. v. United States (345 U.S. 594 
(1953) ); that if there were such a tie-in it would be lawful be- 
‘ause the networks lack the necessary monopolistic leverage to 
render it illegal; and that there is no unlawful refusal to sell 
because this is merely the definition of the basic network, there is 
no collective action, and there is no intent to affect, or actual effect 
upon, competition. 

(f) That option time has been expressely sanctioned by the 
Federal Communications Commission after exhaustive consid- 
eration. 

These legal issues cannot be resolved in any significant way except 
through the processes of the courts, based upon a much more detailed 
record than 1s now before the committee, with full participation by 
all parties concerned and subject to all of the procedural safeguards 
of our judicial system. However, certain comments on some of the 
general legal aspects of the problem and on the factual and policy 
questions which underlie the legal issues can be made. These com- 
ments, of course, are based on the facts as they are set forth in the 
record of the committee’s hearings, and are offered for the benefit of 
the Commission and other interested parties and as the possible basis 
for committee decision as to legislative action if that should be 
necessary. 

At the outset, the last-mentioned contention of the networks must 
be considered. Namely, that the chain broadcasting regulations sanc- 
tion option time and have therefore insulated the practice from the 
operation of the antitrust laws. Stanley N. Barnes, then the Assist- 
ant Attorney General in charge of the Antitrust Division of the De- 
partment of Justice, testified 2° before the committee on February 
28, 1956. He stated that some problem was posed for the Depart- 
ment in this connection, and that the Department would seek a final 
judicial determination of the scope of its authority and responsibility 
in the broadcast field when an appropriate case is presented—and 
would proceed even though the case involved practices which might 
have been approved by the FCC. Some elements of this general 
problem are presented in the civil antitrust suit recently filed by the 
Government against NBC and RCA. This arises out of a station 
transfer which had been approved by the FCC, so that there is pre- 
sented the question of whether the Commission can, by thus granting 
its approval, provide immunity from subsequent action under the 
antitrust laws.” 

As indicated above, the committee obviously cannot make any ef- 
fective determination of this legal question. However, there should 
be little hesitancy in saying that, as a matter of policy, no administra- 
tive or other action by the Commission should be permitted to block 
the full and effective enforcement of the antitrust laws in the broad- 
cast field, as distinguished from its regulatory function with regard 


» Hearings, pt. II, p. 415 ff. 

2. See, in this connection, Staff Report to Subcommittee No. 5 of the House Committee 
on the Judiciary, Judicial Doctrine of Primary Jurisdiction as Applied in Antitrust Suits, 
October 15, 1956. 
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to common carriers in the communications industry. It would seem 
to have been the clear purpose of Congress, in enacting the Communi- 
cations Act of 1934, to make broadcasting a field in which Govern- 
ment regulation—though necessitated by the scarcity of the radio 
frequencies, the public’s ownership thereof, 2nd the vital role of 
communications in the life of our country—should be kept to the 
minimum, with primary reliance upon competition to keep it free 
and vital. Section 313 of the statute therefore expressly makes the 
antitrust laws applicable to radio communications, and provides that 
if any licensee shall be found guilty of violating such laws the court 
may add revocation of its license to the other penalties provided by 
said laws. Under this provision it seems clear that the FCC, while 
not the agency charged with enforcement of the Sherman and Clay- 
ton Acts, nonetheless has a general responsibility to effectuate the 
policy of the antitrust laws in any way possible in its administration 
of the Communications Act as applied to broadcasting, and that it 
certainly should never take any action which would tend to create, 
or permit the creation, of illegal restraints upon trade. This, of 
course, creates a dual responsibility in this area as between the Com- 
mission and the Department of Justice, and the committee has, on a 
number of occasions, expressed its concern lest this might result in 
lack of clarity as to the respective roles of the two agencies, and pos- 
sibly in a failure of both to act in a given situation. While such 
duality may raise problems, it is to be hoped that they can be worked 
out between the two parties concerned, and it would appear, indeed, 
that progress has been made in that direction. There is a very real 
possibility that the expertness of the Commission and the flexibility 
of the procedures casa to it may make it possible for the Com- 
mission, if it is alert and aggressive, to enforce the spirit of the anti- 
trust laws, through the positive encouragement of competition, more 
effectively than the Department of Justice can effect literal statutory 
compliance through court proceedings. However, if the Commis- 
sion, either through affirmative action or through failure to act, should 
ever sanction any act or practice violative of the antitrust laws, it 
seems clear that the Department must have authority to enforce these 
laws in the radio and television fields as in all other phases of our 
economy.” 

With respect to the other legal contentions of the parties, it need 
only be said that there seem, on the surface at least, to be sufficient 
similarities between option time and the basic network requirement, 
on the one hand, and the practices of the film industry aan in 
the Paramount and Griffith cases, on the other, to justify the most 
careful of consideration by the Federal Communications Commission 
and the Department of Justice. It is fortunate that the Commission’s 
network study group is centering its attention upon those practices 
and that the Department of Justice—as evidenced by the testimony 
of Mr. Barnes before the committee, and by that of his successor, 
Victor R. Hansen, before the Antitrust Subcommittee of the House 
Judiciary Committee—is also vigorously investigating these matters. 
Their conclusions, and any actions based thereon, will be awaited with 
the greatest of interest. 





2 The Commission has recently restated its position with regard to this dual responsi- 
bility in a letter to the commttee, which appears at p, 3116 of the committee's hearings. 








16 TELEVISION INQUIRY 


4. ANALYSIS OF THE OPERATION OF OPTION TIME AND THE MUST-BUY 
REQUIREMENT 


However, it may be appropriate at this time to set out at some length 
an analysis of the operation of option time and the must-buy require- 
ment and a consideration of certain questions of policy which arise 
in connection therewith. While meriting some separate considera- 
tion, the two practices must be considered jointly, since they operate 
together and serve to reinforce each other. 

Option time and the basic network requirement were criticized by 
Mr. Moore—in addition to his formal legal attack upon them—on the 
ground that they are contrary to the public interest because they 
enable the networks: 

(a) To restrict their affiliates from exercising their own judg- 
ment in programing and from discharging their responsibility to 
serve the needs of their own communities. 

(6) To restrict the opportunity of nonnetwork program pro- 
ducers to present their product on television. 

(c) To restrict the opportunity of certain advertisers to utilize 
television fully and on a freely competitive basis. 

(d) To restrict the opportunity of unaffiliated stations to serve 
the public through presenting the best. possible program service. 

(e) On the basis of these contentions, he then argued that these 
practices injure the public. 

The conflicting arguments on each of these points and certain con- 
clusions with respect thereto will be set forth. These are not all the 
arguments advanced by the respective parties, but it is felt that they 
are the principal ones. The committee has compiled an extensive 
record in the course of its hearings, but it is recognized that this record 
is not all-inclusive. Subject to the limitations of this kind of investi- 
gative procedure, however, it would appear that this record demon- 
strates certain things, and the conclusions reached on the basis of this 
record and of general knowledge of the broadcast industry will accord- 
ingly be indicated. 

(a) The claim of restriction on network affiliates ** 


The charge 

(1) Although the FCC, in granting a license, selects the appli- 
cant best able to serve the local community in question, the time option 
transfers control over programing in certain important time periods 
to network officials who have never been evaluated by the FCC and 
have no connection with the community at all. 

(2) The time option restricts the freedom of the licensee and ham- 
pers his efforts to broadcast local commercial programs, the programs 
of other networks, and independent film programs;** it therefore 


% Throughout the remainder of this report, a fixed format is used. There is first set 
out, under the heading ‘““The Charge,” a paraphrase of the arguments advanced by Mr 
Moore and others who criticized various practices of the networks. ‘Then under the 
heading “The Reply,” there is set forth a summary of the answers and defenses stated by 
the networks and their affiliates. This is followed by a section entitled “General Conciu 
sions,” which briefly sets forth a discussion of the evidence in the record and the various 
arguments founded thereon. It has not, of course, been possible to list all charges and 
— but an attempt has been made to summarize the principal contentions of the 
parties. 

* Throughout this report the term “film programs” is used to refer to all programs 
other than those broadcast by the networks or by a single local station. It is possible 
that syndicated live programs may be developed, but at present the only means of broad 
dissemination of nonnetwork programs is by film or kinescope—or, more recently, televisior 
recording on tape. 
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operates against the public interest (citing the FCC’s Report on Chain 
Broadcasting, May 1941, p. 65). 

(3) The stated exceptions to the option, in view of the economic 
balance between network and affiliate, are little used, 

(4) The degree to which affiliated stations have been required to 
surrender their responsibility for program selection is shown by an 
analysis of program clearances in the 40 cities * where NBC and CBS 
each had a basic-required affiliate. The 80 affiliates in these cities 
(which contain 71.5 percent of the television sets in the United States) 
carried the programs offered by the networks during the three evening 
option hours at the time ordered by the networks in 97.3 percent of 
the half-hour periods involved. Furthermore, inclusion of the in- 
stances where the stations carried the network programs, but at dif- 
ferent times than ordered, would raise the networks’ rate of satura- 
tion to 96.3 percent while they increase their dominance of the night- 
time hours still more by invading noneption time with network 
programing. 

(5) The time option constitutes block booking because if a station 
wants to carry the high-quality programs of the network, it must 
agree to carry all the programs offered by the network during the 
option hours. 

(6) The time option also involves blind selling because the affiliate 
rarely sees a program before it is broadcast and so cannot judge 
whether it is more or less in the public interest than a program avail- 
able from some other source. 

The reply 
— 

(1) The affiliates have not abdicated their responsibility for pro- 
graming their stations in the interest of their local communities. 
Their clearance for all, or nearly all, of the network programs avail- 
able to them is in the best interest of those communities because of 
the high quality of the networks’ programing and of the strong public 
demand for it. 

(2) The affiliates have well-balanced program schedules, including 
fine local live programs, public service features, independent film pro- 
grams, and, where available, programs from more than one network. 

(3) The exceptions to the option are substantial rather than tech- 
nical and are frequently invoked. The affiliate is free to reject a net- 
work program and to take a better nonnetwork program if one is 
available. He therefore retains effective final control over the pro- 
graming of his station, in complete discharge of his duties under his 
license. 

(4) CBS questioned the significance of the clearance figures in the 
40 markets where CBS and NBC both had basic-required affiliates. 
It offered instead a tabulation indicating that of all evening hours 
subject to network option, 47.4 percent were “available to nonnetwork 


* The cities are: New York, Chicago, Los Angeles, Philadelphia, Detroit, Boston, San 
Francisco, St. Louis, Washington, Baltimore, Minneapolis, Providence, Salt Lake City, 
Milwaukee, Kansas City, Seattle, Atlanta, Buffalo, Houston, Syracuse, Oklahoma City, 
Sacramento, Nashville, Norfolk, Portland, Oreg.; Dallas, San Diego, Denver, Louisville, 
San Antonio, Tampa, Rochester, Omaha, Tulsa, Davenport, Columbus, Dayton, Cincinnati, 
Cleveland, and Birmingham. It appears that by the time of Mr. Moore’s testimony the 
two networks both had basic-required affiliates in Des Moines, Memphis, and Indianapolis 
as well. However, study of the clearance data indicates that the inclusion of these 
markets slightly increases, rather than reduces, the percentage of programs cleared as 
ordered ; see pt. V, appendix, item 34. 
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programing” (in the week of May 19, 1956), and that 30.4 percent. of 
such hours on all CBS basic-required affiliates were thus available. — 

(5) No program is tied to any other, but each is cleared because it 
is at least as good as anything else available. The affiliates clear for 
superior syndicated films. , ; 

(6) The networks furnish adequate advance information to their 
affiliates so that they can evaluate programs offered to them and form 
sound, independent judgments as to whether the programs will fulfill 
the needs of their respective communities. 


General conclusions 

(1) To the extent the option is effective it does operate to tranfer 
program control to the networks, though subject to a final veto right 
(not often exercised) in the affiliates. 

(2) This is not contrary to the public interest, per se; however, 
except insofar as it results in blanketing the best viewing hours with 
network programs, to the exclusion of (a) a competitive opportunity 
for independent program sources and local advertisers, and (b) a 
balanced presentation of local public service programing. 

(3) The option produces results analogous to blockbooking in that 
an affiliation is sought in order to get the network’s top-rated programs, 
and that entails carrying weaker programs which might not have 
been taken on their own merits alone. No final opinion on the charge 
of blind selling can be formed since it appears that some advance 
program information, though perhaps not enough, is furnished to 
the affiliates. It is hoped that the FCC’s network study group can 
provide a more definitive answer on this point. 


Analysis 

It must be agreed that to the extent the option is effective, it serves 
to transfer program control to the networks to a major degree in the 
hours to which it applies. ‘The Commission’s chain broadcasting reg- 
ulations seek to prevent any resulting adverse effect upon the public’s 
interests by specifying grounds for rejection which are designed to 
give the right of final determination to the local licensee. In actual 
practice the affiliates do reject network programs to a limited degree, 
but often for reasons clearly not comprehended by any of the 
exceptions to the option. This would seem at first glance to refute 
the claim that the option impairs the right of the affiliate to program 
his station strictly in the best interest of his local community. How- 
ever, it would appear that the impact of the affiliate-network part- 
nership, and the attendant desire of the affiliate to maintain his 
relations with the network on a friendly and profitable basis, is so 
strong that a high degree of program control is, in fact, exercised 
by the networks. 

The testimony of the affiliates who appeared before the committee 
and the study of their program schedules and of clearance data fur- 
nished to the committee in response to its network questionnaire 
indicate that the affiliates clear for nearly all the programs offered to 
them by their networks, including programs which straddle option 
time (to which CBS says the option does not apply) and programs 
completely in station time (to which the option clearly cannot apply). 
It thus appears that the desire to maintain and strengthen the affilia- 
tion relationship accomplishes clearances which could not be obtained 
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under the option alone, even with the most rigid of enforcement. 
For example, let us consider the clearance records of the affiliates who 
appeared before the committee. 

CBS affiliates 

CBS furnished detailed information as to all sponsored programs 
and program segments broadcast over the network for the week ending 
May 19, 1956 except for Captain Kangaroo and Good Morning (which 
are participating programs) and See It Now, a special program broad- 

cast on Thursday from 10 to11 p.m. All cases where a station did not 
clear in the time ordered are shown. 

(1) WTOP-TV, Washington, D. C.: This is a must-buy sta- 
tion in a four-station market and is presumably ordered for all 
programs. It carried all programs as ordered, except for 2 pro- 
gams carried on a delayed basis and 3 programs (aggregating 1 
hour) which were rejected. One program in each category was 
not covered by the option. 

(2) WMBR-TY, Jacksonville, Fla.: This is a must-buy sta- 
tion in a two-station market and is presumably ordered for all 
programs. It has a secondary affiliation with ABC. It cleared 
all programs as ordered, except for 7 programs carried on a de- 
layed basis and 5 programs which were rejected. 

(3) KREX-TYV, Grand Junction, Colo.: This is an extended 
market plan station in a single-station, noninterconnected market. 
As a consequence, the network has no option rights and none of 
its programs can be carried live. Nonetheless, the station carried 
all programs at the times requested, except for 10 programs 
carried at other times and 1 program and 1 program segment 
rejected. 

(4) KDUB-TYV, Lubbock, Tex.: This is a supplementary sta- 
tion in a two-station market. It carried all programs as ordered, 
except for 4 which it carried on a delayed basis ‘and 1 segment of 
a daytime show which it rejected on 2 of 4 days in the week, 

(5) KSBW-TYV, Salinas, Calif.: This is a supplementary sta- 
tion in a single-station market. It has a secondary affiliation with 
NBC and ABC. The station carried all programs as ordered ex- 
cept for 6 which it carried on a delayed basis and 8 which it re- 
jected (of the latter, 1 was in nonoption time and 2 were single 
15-minute segments of a daytime show 1 day out of the week). 

(6) WNOK-TYV, Columbia, S. C.: This is a basic optional 
UHF station in a market with 1 VHF competition. It appar- 
ently carried all programs as ordered. 

(7) WCAU-TY, Philadelphia, Pa.: This is a must-buy station 
in a 4-station ms arket t (including the station in Wilmington, Del.). 
It was presumably ordered for all programs and c: arried all pro- 
grams as ordered, except for 3 which it carried on a delayed basis 
(one of which was in nonoption time) and 2 which it rejected 
(both being in ea time). 

(8) WCIA-TV, Champaign, I1.: This is a basic optional sta- 
tion in a market with no other commercial station. ‘The station 
has a secondary affiliation with NBC. It carried all programs as 
ordered, except for 4 which it carried on a delayed basis and 9 
which it rejected (4 of which were not in option time). 

(9) WTVy, Dothan, Ala.: This is an extended market plan 
station in a single- station market, so that CBS has no option 
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rights. The station has.a secondary affiliation with ABC. It 
carried all programs as ordered, except for 6 which it carried on 
a delayed basis and 1 segment of a daytime show for 1 day of the 
week which it rejected. 

(10) WTWO, Bangor, Maine: This is a supplementary station 
in a two-station market. It carried all programs as ordered, 
except for four which it carried on a delayed basis. 


ABC affiliates 


In its answers to the committee’s network questionnaire, ABC indi- 
cated those stations clearing all programs as ordered and set out a 
station-by-station summary of the programs not carried in their 
ordered time by the remainder of the primary ABC affiliates. 

(1) WMAL-TYV, Washington, D. C. (4-station market) : This 
station had cleared all programs as ordered. 

(2) WBAP-TYV, Fort Worth, Tex. (4-station market) : This 
station apparently had cleared all programs as ordered. 

(3) WTTYV, Bloomington, Ind. (3-station market) : This sta- 
tion cleared all programs as ordered, except for 3 which it carried 
on a delayed basis and 2 which it rejected. 


NEC affiliates 


In its answers to the committee’s network questionnaire, N BC set out 
a list of the programs scheduled between 7: 30 and 10: 30 p. m. during 
the week of March 25-31, 1956, and indicated the affiliates which 
refused to clear time for each program. This apparently indicates 
complete rejection of the program. No indication is given as to pro- 
grams broadcast on a delayed basis, although it is apparent from the 
stations’ program schedules (printed at p. 2984 ff) that there were a 
number of such delays: 

(1) WFBC-TYV, Greenville, S. C. (tricity area served by 3 sta- 
tions) : This optional station apparently cleared for all programs 
for which it was ordered. 

(2) WSJS-TV, Winston-Salem, N. C. (3-station market) : 
This optional station apparently cleared for all programs for 
which it was ordered. 

(8) WSAZ-TV, Huntington, W. Va. (3-station market) : This 
must-buy station was presumably ordered for all programs and 
apparently cleared for all of them. 

(4) KELO-TYV, Sioux Falls, S. Dak. (1-station market) : This 
optional station has secondary affiliations with ABC and CBS. 
It apparently carried all programs for which it was ordered except 
one. 

(5) KMTV, Omaha, Nebr. (2-station market) : This must-buy 
station was presumably ordered for all programs; it has a sec- 
ondary affiliation with ABC. It apparently carried all programs 
for which it was ordered except one. 

(6) WWLBP, Springfield, Mass. (2-station market) : This op- 
tional UHF station has a secondary affiliation with ABC. It 
apparently carried all programs for which it was ordered except 
one. 

(7) KQTYV, Fort Dodge, Iowa (1-station market) : This pro- 
gram extension plan UHF station apparently carried all programs 
for which it was ordered. 





TELEVISION INQUIRY 21 


(8) WVEC-TV, Hampton, Va. (3-station market) : This VHF 
station is a must-buy and was presumably ordered for all pro- 
grams. It apparently cleared for all of them. 

(9) WDSU-TV, New Orleans, La. (2-station market): This 
must-buy station was presumably ordered for all programs and 
apparently cleared for all of them. 

10) KCBD-TYV, Lubbock, Tex. (2-station market) : This op- 
tional station has a secondary affiliation with ABC. It appetiintly 
carried all the programs for which it was ordered except six. 

(11) KOMO-TY, Seattle, Wash. (4-station market): This 
must-buy station was presumably ordered for all programs and 
apparently cleared for all of them. 

(12) KPRC-TV, Houston, Tex. (3-station market): This 
must-buy station was presumably ordered for all programs and 
apparently cleared for all of them. 

(13) WJIM-TV, Lansing, Mich. (1-station market): This 
must-buy station was presumably ordered for all programs; it 
has secondary affiliations with CBS and ABC. It carried all pro- 
grams except seven. 

(14) KOMU-TY, Columbia, Mo. (1-station market) : This op- 
tional station has a secondary affiliation with ABC. It appar- 
ently carried all programs for which it was ordered except one. 

(15) KIDO-TYV, Boise, Idaho (2-station market) : This non- 
interconnected program extension plan station apparently car- 
ried all programs for which it was ordered except one. 

(16) WJHP-TV, Jacksonville, Fla. (2-station market) : This 
optional UHF station apparently carried all of the programs for 
which it was ordered. 

(17) KVOO-TY, Tulsa, Okla. (3-station market) : This must- 
buy station was presumably ordered for all programs and appar- 
ently cleared for all of them. 

It will be noted that the 30 stations included in this tabulation, 
cleared (either live or on a delayed basis) for the programs ordered 
under the option by their primary networks as follows: 


Stations Stations 
Bae TN ook specie wee tt cree 15 All but 5 programs______.______ 1 
All but 1 program-___...--_-.--- 7 All but 6 programs_____________ 1 
All but 2 programs_____-_---_-_ 2 Ali but 7 programs__._____-___- 2 
All but 3 programs_____.__----~ 1 


The remaining station was a CBS extended market plan station as to 
which no option applied. It cleared all but two programs. All of the 
stations rejecting 3 or more programs are located in 1- or 2-station 
markets where the stations enjoy a more secure position in relation to 
their networks and where they often have secondary affiliations with 
the other networks. 

These stations may or may not be typical. However, this tabulation 
clearly demonstrates that as to these 30, falling into all of the dif- 
ferent categories of affiliation arrangements, the networks achieve 
a very impressive rate of overall clearance. Certainly the rights or 
rejection which the affiliates are said to have are not being employed 
to shut out network programing to any appreciable extent. 

In other words, it is clear that the affilates—whether because of the 
option alone or because of their partnership relation with the net- 
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works—carry network programs to such a degree as to raise the ques- 
tions propounded by Mr. Moore as to transfer of programing control 
to the executives of the networks. The affiliates who testified during 
the hearings recognized, of course, that their schedules are built 
around large blocks of network programing, but insisted that this in- 
volved no abdication of raeponebiliis on their part, that they pro- 
gram their stations in the local public interest and perform a high 
quality of local service, and that the people are interested in the popu- 
lar network programs so that it is in the public interest to broadcast 
them.” There can be no doubt that these and other network-afliliated 
stations provide their viewers with program services which—subject 
to variation from market to market in terms of size and consequent 
attraction for advertisers, and resultant differences in station re- 
sources, plant, and personnel—are more extensive, generally better 
eae and of a higher overall quality than corresponding services 

yailable anywhere else in the world. The question, however, is 
whethes these services would be even better if local stations took a 
smaller percentage of their programing in certain hours from one 
single source—the network with which each is solely, or primarily, 
affiliated. 

It would seem, in fact, that the principal thrust of this portion of 
Mr. Moore’s argument is directed not so much to a defense of the affili- 
ated station’s independence as to protection of the public’s interest 
in the highest possible level of programing. It is clear that most 
affiliates not only feel that the network’s option rights do not restrict 
them in the free. exercise of their programing judgment, but that they 
are of the firm opinion that the programs which they clear for the 
networks under the option are in the highest interest of their respec- 
tive local audiences. Furthermore, they insisted that they are free to 
reject network programs—and actually do so—whenever they wish to 
broadcast an important local event ** or feel that an av ailable non- 
network program is better than a particular network show offered 
to them. 

In fact, the committee heard testimony from only one network 
affiliate who felt that he had suffered any injury in this regard. Mr. 
Wilbur Havens, president and general manager of W TVR in Rich- 
mond, Va., testified that NBC had terminated his affiliation without 
explanation, but stated that in his opinion this was done partly 
because he had refused to clear for all the NBC programs offered to 
him while his was the only station in the area, reserving some time 
instead for what he conceived to be better programs of ABC and 
CBS, which he felt were more in the public interest in his community. 
There seems little doubt that NBC found Mr. Havens “a difficult man 
to do business with,” ** and it is likely that this had something to do 
with his failure to clear—even though the network’s option did not 
apply as against programs of the other networks, and despite the fur- 
ther fact that the FCC was then considering a proposed rule which 
would have required all broadcasters in single-station markets to do 





26 For example, see hearings, pp. 2565-2566. 

27 In its reply to the committee’s network questionnaire, NBC indicated that, in the first 
quarter of 1956, 103 of its stations preempted a total of 403 network programs, of which 
23 were made good later. This is an average of 3.9 programs for each of these stations 
in a 3-month period, while apparently some 92 stations never exercised the right at all. 
The network indicated that the number would probably increase during the summer and 
throughout the period leading up to the elections. 

* Hearings, p. 2405. 
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this very thing. Mr. Irvin G. Abeloff, manager of WXEX-~TYV, the 
second station in the Richmond area and the one to which NBC trans- 
ferred the affiliation withdrawn from WT VR, stated that the network 
approached him regarding affiliation and, during the ensuing nego- 
tiations, inquired as to what his policy would be on clearances. He 
indicated that he would be cooperative.2® Mr. Havens felt that the 
network’s insistence upon clearance for all its programs was an at- 
tempted infringement upon his right, and duty, to program his sta- 
tion in the interest of the local public in Ri hjeind However, he 
stood alone in taking this position. But despite general satisfaction 
among affiliates with the clearance requirements of the networks, the 
real question remains: Has the option, or the network-affiliate rela- 
tionship, operated to the detriment of the public by permitting the 
broadcast of comparatively weak programs while better programs are 
either completely excluded from the air or are shunted off into time 
periods which are less convenient for most viewers 

It must, of course, be agreed that a station acts in the public interest 
in obtaining network service for its locality through entering into an 
affiliation agreement with a network. To the extent that its manage- 
ment is then able to persuade network advertisers to buy their market, 
this arrangement makes it possible for them to bring to their viewers 
the sustaining programs of the network, its news and public affairs 
broadcasts, its presentation of outstanding public events and sports, 
and its top-rated entertainment programs. It was repeatedly stated °° 
that no other program source—including the independent film pro- 
ducers—offers anything like the breadth and balance of the network 
service, and this is undoubtedly true. It is for this reason that the 
committee has always stressed the importance of having at least three 
competitively equal stations in all the major markets of the country 
so that the programs of all three of the existing networks will be avail- 
able to as many people as possible—and has further urged the net- 
works to develop means for getting their programs (and, where pos- 
sible, accompanying revenues) into the smaller markets. In connec- 
tion with the latter point, the testimony of the networks and their 
affiliates with reference to the extended market plan and the extended 
program service plan of CBS and the program extension plan and 
program service plan of NBC has been noted with interest. These 
programs have been extremely constructive and helpful and in the 
public interest, and that the networks are to be commended for having 
developed them. 

However, having conceded that the networks provide the best 
overall source of programing, and that a station without an affiliation 
faces very serious financial and programing problems, the fact re- 
mains that there are other important program services which must be 
considered. Chief among these, perhaps, are the independent pro- 
ducers of film programs for television who provide a substantial 
volume of programing for stations and networks alike. It is of 
course true, as noted above, that they do not furnish sustaining, news 
or public affairs programing, and by definition they do not furnish 
any of the live programing which gives television much of its ex- 


2” Hearings, p. 


2778. 
*® Hearings, pp. 1715 


2162, 2163, 2395, 2499. 
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citement and impact. Their efforts are confined, for the most part, 
to the production of entertainment programs; and while these may be 
somewhat more standardized in format and contents than certain of 
the best shows developed by the networks, there can be no doubt that 
they are usually well done, that they draw effectively on the highly 
developed talents of the motion-picture industry, and that they have 
proven entertainment values. The level of quality of which they are 
capable is attested by the fact that a high percentage of the programs 
contained in the nighttime lineups of the three networks are on film 
and have been produced by these very film companies. 

With these facts in mind, let us consider the situation of an affiliated 
station when it makes its program choices. If the station is in a small 
market, its owner often has a problem of selling enough time to fill 
his schedule. He will therefore normally take every program offered 
by his net work, including sustaining programs and possibly sponsored 
programs for which his station has not been ordered but which he is 
permitted to carry with the commercials deleted. He will do this even 
though his revenue from a sponsored program may be less than his 

rorated cost of a for the period during which it is broadeast,"* 

cause it is only by presenting a full schedule of attractive programs 
that he can build his viewing audience and sell spot announcements 
and programs in the desirable adjacencies to the network programs 
If the station is in a large market these considerations may still apply, 
but in a somewhat lesser degree. ‘The station may not clear for sus- 
taining programs—except outstanding public service features—be- 
cause it can probably sell the time to a nonnetwork advertiser and 
thus gain additional revenue. It will still want to carry the popular 
network entertainment programs, but being financially more secure 
and operating in a market which has more local advertisers and 
greater attraction for national advertisers, it may substitute a strong 
independent film program or a popular program from another net- 
work for what it considers to be a weak network program. However, 
it seems clear that this is not done very extensively, since it is these 
larger markets which are most ordered by advertisers and it is here 
that the 93.7 percent clearance cited is granted to the programs of NBC 
and CBS in the important nighttime hours. 

The practice of accepting nearly all of the programs offered by a 
single source—the network—during certain key-time periods in the 
day may well result in the exclusion of better programs from the 
market, to the detriment of the interests of the public . Although there 
was testimony as to the existence of good time periods outside of the 
prime evening hours, there can be no question that the peak evening 
hours are betwen 7:30 to 10:30 p.m. These are the hours in which, 
in the heavily populated eastern time zone, the networks have chosen 
to concentrate their most expensive and popular programs, the hours 
in which the affiliated stations charge their highest national spot rates, 
and the hours during which the various audience surveys show the 
greatest number of sets are in use. Despite the effort to divert atten- 
tion to other periods during the day, these are the hours which are at 








*. Replies to the committee’s network questionnaire indicated that the following percent 
ages of the evening option hours (7: 30-10: 30 p. m., eastern standard time) were occupied 
by film programs: ABC, 41.8 percent; CBS, 55 percent; NBC, 29.2 percent. 

® Hearings, p. 2806. 
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issue here.** It is as to these hours that the committee is asked to 
decide whether the networks have become too dominant and whether 
this is seriously injuring the interests of nonnetwork advertisers, in- 
dependent film producers, independent stations, and the public. The 
very insistence of the networks that they cannot give up any of this 
time makes it clear that this is the central point « £ the entire dispute.” 

It is clear that the impact of these heavy network clearances upon 
independent film programs and local programs varies sharply in the 
different time zones. In the eastern time zone all three of the networks 
have optioned the period 7:30 to 10:30 p.m. This means that, in the 
major markets which are usually ordered by advertisers, this’ period 
of most convenient viewing is almost completely occupied by network 
programs, which also tend more and more to spill over into adjacent 
periods not subject to the option.* This makes it very difficult for a 
nonnetwork program to get time in these key markets during the 
period of maximum audience. This has a dual result: (1) It impairs 
the ability of the independent producer of programs to compete with 
the network in supplying high quality progr aming,** and (2) it de- 
prives a large part of the public of the chance to view the fais of 
widely varied program sources and may, if conditions do not improve, 
ultimately drive such independent programs from the market, thus re- 
ducing the program fare available to : all the public. 

Similarly, the heavy volume of network programing in the best 
nighttime hours operates to push the local programing and the sustain- 
ing public service features of the network affiliates in the large eastern 
cities into less desirable time periods. Thus in Philadelphia and 
Washington, D. C., the many excellent local public service programs, 
mvolving news, religion, education, discussion of local issues, home- 
making : and many other areas of local interest, were scheduled, to a 
very great extent, prior to 7 p. m. or after 11 p. m., witha heavy con- 
centration on Sund: ay prior to 6 p.m. So far as can be ascertained, 
no local public service series was regularly scheduled during the hours 

7:30 to 11 p. m.*" 

It would seem that although the public no doubt enjoys the enter- 
tainment shows of the networks which largely fill this time block, 
the local stations are not fulfilling their responsibilities completely by 
presenting entertainment exclusively. The requirement, implicit in 
the public interest standard, of presenting a well-balanced schedule 
of program should apply to this period of most convenient mass view- 
ing as well as to the whole period the station is on the air. In other 
words, some discussion of local affairs, some presentation of local 
leaders, some religious programing, and other public-service features 
should be presented during the hours when the greatest number of 
people are watching television. This same polic: y should apply to 
the network programs presented during this time period, but we 
are here concerned chiefly with the responsibilities of the licensee 
to serve as an outlet for local self- -expression and to play a role in 
dealing with the problems of his community. 


% Hearings, pp. 2107, 2265, 2396, 2693, 5222. One affiliate referred to the time period 
from 10:30 to 11 p. m., in which it is suggested syndicated films can be broadcast as 
much less preferable” than evening option time (p. 2800). 

* Hearings, p. 2266. 

* Hearings, pp. 1485, 2672. 

56 See below. 

” Hearings, pp. 2949-2951 ; 2960-2961 ; 2972-2980. 
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In a similar way there may be local tastes and interests in the en- 
tertainment field which should be provided for in the peak viewing 
period. The networks can obviously program only to satisfy the 
common denominator of national interests, leaving local variations 
to be taken care of by the individual licensees in each community. 
And, of course, there ‘is the question of adequately servicing local 
advertisers, which is discussed below. Thus it is clear that serious 
problems are posed where the period blanketed by network service 
coincides with the hours when most people are watching television, 
especially in the must-buy markets and those others which are nor- 
mally wet ae by network advertisers. 

In smaller cities in the eastern time zone this problem is not so 
acute. Here the station-has to.sell itself to the advertiser, and, there- 
fore, carries only a percentage of the network schedule.* This leaves 
some part of the peak viewing hours which can be devoted to local 
programs, public affairs, and nonnetwork entertainment programs 
which the station operator feels will be popular in his particular 
community. 

In the central and mountain time zones the problem is not nearly 
so acute because many of the network programs are carried live and 
thus fall in the periods 6:30 to 9:30 p. m. in the central zone and 
5:30 to 8:30 p. m. in the mountain zone. This leaves time in the 
latter part of the evening for serving local needs. However, in the 
Pacific time zone the network programs are rebroadcast at a later 
hour from Los Angeles and therefore fall, again, into the period 
7:30 to 10:30 p.m. Thus the problems in the eastern time zone are 
repeated on the west coast. 

Tet us look now at Mr. Moore’s figures for the 40 markets in which 
both CBS and NBC have basic-required stations. Of these major 
markets, 23 lie either in the eastern or Pacific time zones.’ If the 
NBC and CBS affiliates clear as completely for network programs as 
the witness contends, then quite clearly the problems referred to above 
affect a large percentage of the national television audience, It must 
be concluded that the Moore figures are correct because they have 
not been contradicted or explained away by any of the other parties. 
It is true, as CBS says, that. they relate to a carefully sehadteid group 
of cities and to carefully selected hours of the day, but the witness’ 
yee that these selections were made by the networks rather than 
xy himself is well taken. In its “Reply to Comments of KTTY, 
dated October 29, 1956,” CBS concedes that the figures reflect the 
actual degree of station clearance for CBS and NBC programs in 
these markets, but says this is immaterial because they do not estab- 
lish the extent to which this clearance was granted under compulsion 
of the option. It is notable that CBS does not try to demonstrate 
that any part of this was accomplished without the option, although 
presumably its position as to straddle programs would free a small 
part of the time involved from the option requirement. As indicated 
above, there seem to be grounds for doubt as to whether the clear- 


% For example, H. Moody McElyeen, Jr.. of WNOK-—TV, Columbia, S. C., testified that 
the hours 7: 30 to 10:30 p. m. on his. station are occupied as follows: 81 percent by CBS 
programs, 8 percent by ABC. programs, 11 percent by nonnetwork programs. (Hearings, 
pp. 2598, 2600.) 

*® Of the 100 largest television markets as listed by CBS in its Comments in the 
FCC’s Allocations Proceeding (Docket No. 11532), 52 are located in these 2 zones. 
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ances achieved by the networks are solely attributable to the option as 
a legally binding obligation. However, there can be no doubt that 
the option clause in the affiliation agreement serves to advise the 
affiliate what is expected of him in the way of clearances, although 
the sanction to prevent undue rejection of programs will most likely 
not be the legal enforcement of the option. Certainly CBS, which 
insists that it must have the option in exactly its present form, is 
not in any position to deny its effectiveness in this connection. 

The inescapable fact is that the NBC and CBS affiliates in these 
40 major markets did clear 93.7 percent of the networks’ nighttime 
schedules in the times ordered by the networks. Certainly there 
must be some explanation for the networks’ tremendous success in 
getting clearances. If it is entirely due to the superiority of every 
one of the network programs when compared with any other pro- 
grams available, then there is no need for the option. But if it is 
due to the option—or to the option reinforced by the possibility of 
loss of affiliation, or to any other agreement, understanding or ar- 
rangement under which the affiliate is required to take network pro- 
grams in preference to other programs which are equally good, or 
better—then all of the problems mentioned above must be considered. 

CBS is no doubt correct in saying that the 40 cities were utilized by 
the witness because they dramatically illustrate the points he wished 
to make. CBS pointed out that this group did not include all mar- 
kets in which CBS had basic-required afliliates. However, the wit- 
ness has supplied the clearance records for all the CBS must-buy 
stations as of February 1956 (again undisputed by the network). 
Of these 52 stations, in the week of February 19-25, 1956, 8 cleared 
all 41 of the sponsored half hours offered by CBS in evening option 
time, 13 cleared all but 1, and 40 cleared at least 36 of them. It is 
interesting to note that of the 12 stations which rejected more than 
5 of the half hours, all but 2 were located in markets with two or less 
VHF stations, where presumably the position of the affiliate is some- 
what more secure than in markets with three or more VHF facilities. 

As indicated above, CBS offered an alternative tabulation to show 
that 30.4 percent of all evening hours subject to network option on 
its basic-required affiliates are available to nonnetwork programing. 
This appears to be unrealistic, since most of this time is actually 
occupied by network programs and the chances of nonnetwork pro- 
grams displacing them would appear to be very slight. It is no doubt 
true that CBS can find some hours to which the option would not 
technically apply—but the fact remains that the stations cleared as 
ordered for nearly all of the network programs. Technically, in the 
view of the networks, any of the time subject to the option is available 
to nonnetwork programs if the programs offered are superior to the 
network programs occupying the time—but as already noted, this has 
not. seriously reduced network clearances. It is the actual extent of 
network blanketing of key markets which is involved, without limit- 
ing it to the technical role of the option in accomplishing this result. 

As to whether the degree of shift in control over programing from 
the affiliates to the networks is so great as to require governmental 
action, arguments on both sides can be presented. It is quite obvious 





# See exhibit A to Comments of KTTV on the Testimony of Dr. Frank Stanton Concern- 
ing the Statement of Richard A. Moore, hearings, p. 2920. 

41It would appear that the amovnt of time was sharply increased by selecting a period 
when daylight saving time was in effect. 
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that when many stations devote over 50 percent of their time to broad- 
casting programs produced or selected for them by their respective 
networks, there has been a major shift in at least the initial respon- 
sibility for program selection. It is true that the affiliate can still 
reject the program, within certain limitations, but it would not appear 
that this is done in any significant degree on the basis of quality or 
suitability—at least those grounds are not specified.** Thus for many 
hours of the day, on most stations, the programs the public sees are the 
programs selected by the executives of the 3 networks—certainly not 
just by the 3 network presidents, but by them in consultation with their 
associates. 

Let it be clearly understood that by any reasonable standard the 
general level of network program is good, and that much of it is 
excellent. It is recognized that the portions of this programing which 
are broadcast live could not be provided to the public except on a 
national network basis, requiring extensive clearances throughout the 
country. It therefore seems that to a considerable degree the initial 
selection of nonlocal programing must be committed to the networks. 
They have generally done a good job of catering to the national taste 
and interests—and of raising them wherever possible. There is still 
room for improvement, of course, and the networks are continually 
striving to achieve it. 

However, one could feel much more confident that final control over 
programing is being exercised by the individual licensee if there were 
no claim that he is bound to take one program in order to get another, 
or is in any other way required to take a network program in prefer- 
ence to an equally good one from another source. Robert W. Sarnoff, 
the president of NBC, testified that its affiliates take the programs they 
accept from the network because each one is the best available in that 
period for the particular community involved.** It is by no means 
clear that it really works that way, but certainly it should. That is 
to say, each program should prevail on its own merits, without the 
assistance of a tie to other, better programs, for it was such a tie-in 
which was found to be the vice of block-booking as practiced in the 
motion-picture industry.** The best assurance of clearance the net- 
works can have is quality programing, and it is reasonable to expect 
that they can hold their own without the aid of artificial restraints 
on their competitors. 

Again, one could have greater confidence that the local licensee 
was actually exercising control over his station’s programing if he 
was broadcasting local programs, public service features, and non- 
network programs for local sponsorship in a fair portion of the peak 
viewing period in his market. The FCC has a duty to see that each sta- 


44In its reply to the committee’s network questionnaire, CBS submitted a record of all 
rejections of programs in evening option time, as of a given date, including the reasons 
given therefor. In the great majority of cases no reason at all was given. The only 
explanation given in many cases was that the station had a prior commitment for the 
time period, although it is in precisely such situations that the option is designed to effect 
clearance, unless the blocking program is that of ‘another network. In not one case did 
an affiliate specify any of the grounds for rejection permitted under the option or state 
that he was rejecting the network program to carry a superior program from another 
source. In their replies to the questionnaire, ABC and NBC also indicated that their 
affiliates generallv give no explanation when rejecting programs, 

# Hearings, p. 2397. 

“ As one affiliate pointed out (hearings, p. 2531), the programs of a network are not all 
of equally high quality, and one of the main reasons a station seeks a network affiliation 
is to obtain its high-rated entertainment programs. In return the network exacts an 
option agreement which permits it to require the affiliate to take weaker programs which 
he might not order on their own merits. It is at this point that the option approaches 
block booking. 
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tion provides this sort of balanced programing, and is also obligated 
to prevent the roe oe dmc of any arrangements whereby inferior 
programs, from whatever source, are protected against competition. 
Certainly the Commission should again give careful consideration to 
this entire problem. In its Report on Chain Broadcasting, May 1941, 
at page 65, the Commission said: 


We conclude that national network time options have re- 
stricted the freedom of station licensees and hampered their 
efforts to broadcast local commercial programs, the programs 
of other national networks, and national spot transcriptions. 
We believe that these considerations far outweigh any sup- 
posed advantages from “stability” of network operations 
under time options. We find that the optioning of time by 
licensee stations has operated against the public interest. 


As noted above, the Commission later relented somewhat and per- 
mitted the present limited option. The record of the committee’s 
hearings contains evidence which might indicate that, in thus 
yielding to pleas for stability of network operations, the Commission 
may not only have permitted the continuation of the evils it found to 
exist but, because of the greater scarcity of competitive channels in 
television, may have permitted them to reach even more serious pro- 
portions than was true in radio. 

As to whether a network affiliate has sufficient advance information 
about programs for which he clears, while it would be desirable if he 
could be given complete information as a basis for judging the pro- 
grams offered to him, it m: iy be that he has as much information as it 
is practical to give him. Closed circuit showings of pilot films or 
live auditions are most desirable, but because of certain problems 
presented have apparently been rs ther rare. Much of the descriptive 
material as to each episode of a series is promotional in character 
and, though it is received prior to broadcast, comes long after. clear- 
ance has been given for the entire series. In most instances it is likely 
that the licensee relies on the record of the network for quality pro- 
graming as to network-produced shows, and on the network’s con- 
tinuity “acceptance department as to programs from other sources 
which are broadcast over the network. It is to be hoped that the FCC’s 
network study group may develop more detailed information on this 
point. 

It may be enough that the affiliates, having taken the network serv- 
ice largely on faith, have rarely, if ever, found anything objectionable 
in the programs going over their transmitters from the networks. 
However the networks should take all steps possible to give their 
affiliates a greater share in the making of program plans and to furnish 
them with a maximum possible advance information as to programs 
they are asked to clear. 


(6) The claim of restriction on nonnetwork producers of programs 
The charge 


(1) If an independent film producer or syndicate is to produce a 
high quality program *® comparable in budget and entertainment 


* Such a program is usually a filmed series of thirty-nine 30-minute episodes produced 
especia.ly for television. The cost of a quality program may average $95,000 or more per 
episode, or some $1,265,000 for the entire series. 
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values to the programs in the night time schedules of the networks, 
he must be able to sell the program at a fair price in most of the 
important markets in the country. In order to get a sponsor to pay 
such a price, a good time period must be found for the program so 
that it will reach enough viewers to yield an attractive cost-per- 

thousand figure. 

(2) In most markets the good time is under option to the networ ks, 
and already largely occupied by network programs. If a period is 
currently free, the advertiser may still be reluctant to put an inde- 
pendent program into this time spot because of the possibility that 
he may be dispossessed by a network under the option. It is not 
enough to say that the independent producer can find class B or C 
time for his program, since this would amount to excluding him from 
the most convenient viewing hours for the public, 7: 30 to 10:30 
p. m., while in effect preserving this prime time for his network 
competition through the latter’s option. 

(3) As a result, the only way a film producer can be sure of suf- 
ficient circulation to support his program is to sell it to a network 
or to an advertiser who can arrange to broadcast it over a network. 
In other words, if a producer who has an idea for a new television 
series cannot make such a national sale in advance, he can seldom 
afford to produce the series at all. So although there has been a 
boom in the production of films for television in recent years, such 

roduction is now being limited more and more to programs to be 
brodddast on the networks because the latter’s options prevent the 
independent producer from competing on an equal footing for mar- 
ket-by-market exposure for his product. 

(4) Through their control of the time of their affiliates, the net- 
works are able to give preference to programs produced by them- 
selves as against those of independent producers, and where they do 

agree to broadcast an independent program over their network fa- 
cilities, they often insist upon acquiring some interest in it. 


The Reply 


(1) Independent film producers and syndicators are doing a pros- 
perous business, have increased sharply in numbers, and have pro- 
duced a continually expanding volume of programing. By their 
own statement they have had large earnings in recent years and are 
planning expanded production budgets for the future. 

(2) There is ample time for the broadcast of syndicated films, and 
they have in fact achieved clearance in many markets. All of the 
time of independent stations is available to independent film pro- 
grams, as well as all of the nonoption time of affiliated stations. In 
addition, many affiliates even carry such programs in option time. 
If any clearance problem exists for the producers of 30-minute film 
series it arises not from network practices but from the entrance into 
the market of a great volume of feature films heretofore withheld 
from television. 

(3) While it may be easier for a film producer to recoup his invest- 
ment through network release of his program, new programs are 
constantly being made available for syndication. 

(4) No preference is given to network- produced programs in 
building the networks’ schedules. An effort is alw: ays made to get 
the best available program for each time period, regardless of source. 
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The networks acquire an interest in independent programs broad- 

‘ast over their facilities only where they have furnished the capital 
required to produce the program or have supplied some other valu- 
able consideration in exchange for a profit participation, exclusive 
broadcast rights, subsequent syndication rights, or some other in- 
terest in the program. 

(5) Only the networks can provide a full, daily schedule of bal- 
anced programs, including simultaneous broadcast of news and im- 
portant public events. Since the film producers cannot offer an 
adequate substitute service, the networks should be permitted the 
use of certain protective devices, including the time option. 


General conclusions 


(1) The networks’ option rights serve to blanket the best viewing 
hours on affiliated stations in the key markets of the eastern and Pa- 
cific time zones with network programs. This places the producers 
of nonnetwork programs at a distinct disadvantage in competing for 
desirable time periods in these markets. Although time may be avail- 
able in the class B and C time periods, the audiences at these times, 
as evidenced by the lower time charges which prevail then, may not 
be sufficiently large to sustain high-quality programing. 

(2) As a consequence, although better time is available in the cen- 
tral and mountain time zones, the difficulty of getting good nation- 
wide clearances has tended to increase the risks of film syndication 
and to lengthen the period required to recover the negative cost of a 
program series. This appears to have resulted in a decline in the 
supply of new, high-quality film programs especially produced for 
television syndic: ation. 

(3) Instead, the independent film producers have tended to try to 
sell proposed new series to the networks or to national advertisers 
who can arrange to have the programs broadcast over a network. In 
many cases the series will never be produced unless such a national 
sale can be arranged. 

(4) Although ‘the networks provide the most complete program 
service available to a station, and an affiliation is almost essential to 
profitable operation, this neither merits nor requires special conces- 
sions for the networks. The antitrust laws do not permit the erec- 
tion of shields against the effects of competition in the form of com- 
binations which favor one competitor over another. The best assur- 
ance of network stability is the continued furnishing of high-quality 
programing, and it seems clear that the networ ks can compete on 
that basis. 

(5) Since the question of whether the networks favor their own 
programs over those of others does not depend upon option time, it is 
not dealt with here. See below. 


Analysis 

It is clear that an independent film producer or syndicator—like a 
network—can afford to produce a high-quality program only if he can 
be reasonably sure of getting national circulation for it. That in- 
volves, of course, getting clearance in most of the major markets in 
the country—and in all but a handful of areas this means over sta- 
tions affiliated with one or more networks. And like the network, an 
independent producer needs good time periods if he is to have a chance 
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of recovering the cost of a first-run syndicated program within a 
reasonable length of time. 

However, we have seen above that, at least in major markets in the 
eastern “ and Pacific time zones, a large part of the best evening time 
is occupied by the networks by virtue of their option—afiiliation lev- 
erage. If the independent producer is excluded from these markets, 
this may so increase the risks of the venture, or so lengthen the time 
required to recover the investment, that he may decide not to make 
the proposed series at all unless he can get assured clearance through 
a national sale for network release. 

The networks and their affiliates insist that there is ample time 
available for the broadcast of syndicated films, and that the film pro- 
ducers are prospering. As to the first point, they say that all of the 
time on independent stations is available to such programs. This is 
very true, but it is clear that the relatively few markets “ where such 
stations exist cannot provide the national coverage necessary to sus- 
tain a quality program. It is certain that none of the networks would 
be willing to operate only in these markets. However, it is true that 
these cities form a base upon which syndication of film programs can 
build. 

It is next said that all the nonoption time on the affiliated stations is 
available for film programs. To the extent that this involves class 
B and C time, it is hardly an answer, because it amounts to saying 
that this time is good enough for the film syndicators’ best product 
but not good enough for the networks’ major programs. This would 
hardly seem a fair basis for equal competition between the two classes 
of program suppliers. To the extent that this involves class A time 
not under option—that is, the hours of 6 to 7: 30 p. m. and 10: 30 to 11 
p. m., eastern standard time—the argument is somewhat more per- 
suasive, because larger audiences are available during these periods. 
However, the audience is still not as large as it is during the period 
7:30 to 10:30 p. m. covered by the option in the eastern and Pacific 
time zones. It should be noted that CBS now programs the 10:30 
to 11 p. m. period 7 days a week, NBC does so 4 days a week,** and 
ABC 2 days a week. Similarly, ABC programs the 7 to 7:30 p. m. 
er 7 days a week; CBS programs it fully on Sunday and occupies 
1alf of it Monday through Friday; and NBC programs it on Sunday. 
Thus to the extent that affiliates clear for these programs the avail- 
ability of comparatively good time for independent programing is 
reduced. 

Finally, it is stated that many syndicated films actually achieve 
clearance in class A time on network-affiliated stations. However, 








#6 See letter from ABC Film Syndication, Inc., hearings, p. 3090. 

47 Only 11 markets have 4 or more commercial VHF statioms in operation; 4 more have 
2 V’s and 2 U’s or 3 V’s and 1 U. Most ef the remaining independents are in small 
markets with very little circylation. 

# Broadcasting-Telecasting, March 11, 1957. p. 53, reports that NBC plans to extend its 
programing next season into another half hour of station time, despite the protest of some 
of its affiliates who have sold sponsorship for the period in question and don’t want to lose 
this revenue. The report goes on to say: 

“NBC authorities feel that the trend in television is toward exteniling network service 
through to 11 p. m., and, for that matter, by the time NBC—TV’s fall planning is blue- 
printed in its entirety, service may run to 11 p. m. nearly every night of the week.” 

The story concluded by saying: 

“It was reported that some protests on the option time problem were raised at a 
February 14 meeting of the NBC Television Affiliates executive committee. But last Tues- 
day the committee released the adoption of a resolution unanimously endorsing ‘NBC—TV’'s 
fall programing plans and efforts.’ ”’ 
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the record shows that most instances of such clearance are either (1) 
on stations in the central and mountain time zones where a part of the 
prime viewing time falls outside of the option, or (2) on smaller sta- 
tions not ordered by all network advertisers and therefore having 
some prime periods available for nonnetwork programs, or (3) in 

eriods where the network did not offer a sponsored program. It is 
highly questionable whether the aggregate of these availabilities is 
enough to stimulate the continued production of independent film pro- 
grams on a sufficiently high level to satisfy the needs of independent 
stations and nonnetwork advertisers. NBC Television Films has re- 
ported (see hearings, p. 3071 ff.) the instances in which, to its knowl- 
edge, network-affiliated stations have in recent months cleared for 
films which the company syndicates. Of 15 programs covered, 11 
cleared in evening option hours in less than 15 markets; of these, 7 are 
apparently series released prior to 1954. Badge 714, a rerun of the 
network program Dragnet, cleared in 46 markets; Life of Riley, which 
is syndicated in certain markets not ordered by its network sponsor, 
cleared 16. Two 1955 releases, Great Gildersleeve and Crunch and 
Des, cleared 42 and 65 markets, respectively, in the nighttime option 
period. While there were undoubtedly other clearances not known 
to the syndicator, the record does not seem impressive. NBC Tele- 
vision Films offered only Life of Riley for syndication in the fall of 
1956, and that only in markets where Gulf Oil Co. does not sponsor it 
on a network basis. 

It. seems clear, for example, that in the 40 markets analyzed by Wit- 
ness Moore, where NBC and CBS both have basic-required affiliates, 
the 93.7 saturation of network programs in evening option time leaves 
little room for independently produced programs in the hours 7:30 
to 10:30 p. m. in the markets located in the eastern and Pacific time 
zones. And as is pointed out (see hearings, p. 2903), figures submitted 
by CBS indicate that its 52 must-buy stations actually cleared for 
substantially more time in the period 6 to 11 p. m. than is covered by 
the network’s option, thus constricting the time said to be available to 
nonnetwork programs. 

It was argued that a study of clearances for the programs of 9 adver- 
tisers which was made in April 1956, by the Television Bureau of 
Advertising demonstrated that syndicated programs could achieve 
significant clearances between 7 and 10:30 p.m. Five of these cases 
represented small regional orders of 12 stations or less, while 2 others 
were somewhat more significant, involving 23 and 26 stations, respec- 
tively. 

Only two of the programs studied achieved more substantial clear- 
ance: General Electric cleared time for the Turning Point during 
the 7 to 10:30 p. m. period in 66 markets, and Socony Mobil Oil 
cleared its Socony Mobil Theater in such hours in 56 markets out of 
56 markets ordered. These represent about half the average clearance 
achieved by CBS for its nighttime programs. It should be noted that 
20 of the clearances obtained by Socony, though in good time, were 
not in timed option to the networks; and that even in the region 
covered, no clearances were obtained in such markets among the top 
100 as Toledo, Omaha, Knoxville, Cedar Rapids, Terre Haute, Chat- 
tanooga, Youngstown, and Erie. As to General Electric’s clearance 
success, the information supplied by its advertising agency (see hear- 
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ings, p. 3130) does not quite agree with that published by the Tele- 
vision Bureau of Advertising. The agency indicates that it was 
unable to get time in 1 market, that it ordered stations in 82 markets, 
but that in 33 instances the advertiser had to take time periods before 
7 p. m. or after 10: 30 p. m. 

It is encouraging to find such time periods available, even if only 
on a regional basis in most eases. But it is clear that unless similar 
times can be obtained in major markets all across the country for 
these programs (whether sponsored by the advertisers named in the 
study or by others), the syndicator may well have trouble in recovering 
his costs in a reasonable time. If this is so, the incentive to produce 
new series for future syndication would be reduced. Since no other 
comparable success in clearing prime viewing periods has been cited 
by anyone, it is assumed that ‘what is set out in this study represents 
the most successful spot clearance experience available, and that the 
average record for all syndicated programs would not be so satisfac- 
tory. Certainly two instances of somewhat limited success by large 
national advertisers does not establish the point which the networks 
and their affiliates seek to make. 

In its Memorandum Concerning the Statement of Richard A. Moore, 
CBS listed 32 syndicated series which had achieved what it apparently 
thought was substantial clearance (see hearings, pp. 2108-9). This 
tabulation takes no account of either the size of the market or the 
time of broadcast, both of which are important in determining the real 
extent of the opportunities for program syndication. But even dis- 
regarding this factor, 19 of the programs achieved clearance in 75 
markets or less, and only 7 even approximated the 121 stations which 
CBS clears, on the average, for all of its nighttime programs—and of 
course those clearances for the network include the major markets on 
its must-buy list and for the most part fall in the peak viewing hours 
of the evening. The most successful first-run series for the fall of 
1956 which were reported to the committee are the following, with the 
number of markets cleared: Dr. Christian, 125; Sheriff of Cochise, 
100; Crunch and Des, 100 (6 to 11 p. m.); Rosemary Clooney Show, 
84; Dr. Hudson, Series I, 54; Soldiers of Fortune, 121: State 'T roop- 
er, 77; Code 2, 67. These figures do not establish anything like parity 
of competitive opportunity for nonnetwork programs, 

Furthermore, no new episodes are being produced for most of these 
series, which in itself would seem to indicate that the opportunities 
for film syndication are not as good as the networks and their af- 
filiates suggest. The committee ‘wrote to some 25 film producers or 
syndicators, including most of the major ones, and asked how many 
new programs they had offered for syndication in 1956 as compared 
with previous years, and whether option time and the must-buy tended 
to cause them to concentrate on production for network broadcast. 
Their replies (see hearings, pp. 3065-3114) make it clear that in vir- 
tually all instances their production for syndication is down and that 
in many cases they are now planning primarily for network release. 
(See below for exact figures.) In its supplemental memorandum 
CBS referred to a trade press listing of 173 new film series planned 
or in production for national sponsorship in the fall of 1956. Our 
best information indicates that only some 23 of these are now being 
broadcast or offered for syndication—and of these, 15 are on the net- 
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works.” One of the affiliates who appeared to defend option time 
gave graphic testimony as to this growing shortage of new syndicated 
film. Jack Harris, general manager of KPRC—TV, Houston, Tex., 
stated that “fewer and fewer quality shows are being ‘offered for local 
syndication,” and that the syndicators were making their programs 
available for network exposure instead, and then offering them as syn- 
dication reruns. He reported that syndicators had told him that “the 
one sale to the network advertiser had the advantage to them of elim- 
inating a great deal of risk from their venture, plus eliminating the 
cost of trying to make individual sales.” In fact, Mr. Sarnoff, 
also agreed that under present conditions it is easier for a film pro- 
ducer to sell his product to a network.™ 

The argument that if any clearance problem exists it is attributable 
to the influx of feature films seems unrealistic. Although such pro- 
graming may have increased the competitive pressures in afternoon 
and late evening time periods, it does not. significantly seem to have 
affected programing in the prime viewing hours which are our pri- 
mary concern. It seems clear that these facts demonstrate a trend 
toward reduced production for syndication and a corresponding con- 

centration of attention upon producing programs primarily for sale 

to a network or to a national advertiser who can arrange for time on 
a network. This must reflect the impact of restrictive market con- 
ditions upon the independent producers of programs, for otherwise 
there would seem to be no reason for such a curtailment of their oper- 
ations. In fact, a number of them have stated in letters to the com- 
mittee (see hearings, pp. 3065 to 3114), and in testimony before the 
Antimonopoly Subcommittee of the House Judiciary Committee, that 
this diminution of their syndication activities is due to the practices of 
the networks. It therefore appears that their prosperity (which is 
cited by the networks and their affiliates) is not due to a healthy 
market for new film series, but rather to continuing sales of old series 
no longer in production and to sales for network ‘broadcast. 

This situation not only poses a threat to the independent program 
producer and the independent station which depends primarily upon 
him for its top programing, but to the affiliated station as well. As 
one affiliate said, it would be almost impossible for a station to get 
along without the film companies,” which supply it with both feature 
film and syndicated film series. Obviously, a station in a smaller 
market which is not ordered by all advertisers must depend heavily on 
film sources for its programing. But the same thing is true of stations 
in the larger markets as well. A study of the program schedules of 
the major-market affiliates who appeared before the committee makes 
it clear that they, too, use film extensively to supplement their network 
and local-live programing. If the independent film producers become 
primarily adjuncts of the networks, the affiliates will be forced to make 
up the resulting deficit in programing either through (1) increased 
live programing, or (2) increased reliance on the network for addi- 
tional programing, or (3) increased use of feature film. It seems that 

even for the affiliates a steadily continuing supply of new syndicated 
film programs is needed to permit desirable flexibility, variety and 


4° Hearings, pt. V, appendix, item 35. 

© Hearings, pp. 2789-2791. 

% Hearings, p. 2451. Also see letter from NBC Television Films, p. 3072. 
® Hearings, p. 2804. 
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balance in their programing. But as is pointed out above, the present 
trend is toward a contraction of the supply of such programing. 

As a general overall defense to the charge that option time injures 
the independent program producer, the networks argue that the 
service they socal their affiliates is unique and cannot be duplicated 
by the film producers, and must therefore be protected against 
injury.” It is true that the networks alone provide a daily schedule 
of balanced programing, including live programs, broadcasts of im- 
portant public events, and significant sustaining features—much of 
which requires interconnection for simultaneous broadcast. However, 
it does not follow that this service either merits or requires that the 
networks be permitted to engage in restrictive practices which may 
distort normal competitive conditions. 

It is perfectly true that the film producers and syndicators cannot 
duplicate the service performed by the networks, but this very fact 
gives the networks a competitive advantage over their film competi- 
tors, rather than requiring some special concession for their protec- 
tion. The excellence of the network service is the reason for the 
eagerness of all stations to get and maintain a strong affiliation, and 
the desire to keep such service provides the vital reinforcement for 
the network’s option rights. It would continue to assure the net- 
works of clearances even though the option were abolished. No one 
proposes any guaranteed market for the film producers. It is merely 
suggested that they be given a chance to compete in some, at least, of 
the best time periods. Not all would be successful, but to the extent 
that independent producers can produce superior programs, they 
would win better clearances.™ 

Dr. Stanton argued, nevertheless, that only a financially healthy 
network could perform its important news and public-affairs func- 
tions, and that these would be imperiled if the proposed changes were 
made and the stability of the networks threatened.” And Mr. Kint- 
ner put this contention in its clearest form when he said that because 
of the nature and quality of their service, the networks are entitled 
to an advantage as far as their programing is concerned. But when 
any business interest contends that its service is so charged with the 
public interest that it must be preserved, and that this requires pro- 
tection against competition from others, it is getting perilously close 
to seeking a status which can be granted only subject to rigid gov- 
ernmental regulation. And when it is claimed that this preferred 
position should be recognized because of investments made and risks 
taken, then the regulation required normally includes a close control 
over rates. In other words, if the networks need the benefit of restric- 
tive arrangements and of a high degree of market power, then they 
must be subjected to close and careful regulation. No one has any 
desire to see our communications system subjected to any such detailed 
regulation, since everyone is convinced that it can serve the public 
and its own interests much better if it follows the normal competitive 
pattern so fundamental to our whole economic system. 


53 Hearings, pp. 1814, 2277, 2293. 

&% That some syndicated film programs are superior to some network programs is indi- 
cated by the high percentage of such programs used by KDKA—TYV in prime time (hearings, 
p. 2670), and by the ratings they achieve when given a chance to compete with network 
programs (hearings, p. 1488). 

&% Hearings, pp. 2162-2163. 

5% Hearings, p. 2499. 
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A somewhat related argument is that if the film producers were 
willing to undertake the costs and risks of furnishing the kind of 
service now supplied only by the networks, they could arrange for 
time options for themselves and, in effect, build their own networks.” 
However, Mr. Kintner stated that this was unrealistic in view of the 
clearance difficulties presently encountered by ABC %—difficulties 
arising out of the shortage of fully competitive channel allocations 
rather than from the time option. With this obstacle to the develop- 
ment of a fully competitive third network already facing us, it is 
all the more important that restrictive practices not be permitted to 
protect the dominant networks from the competition of nonnetwork 
program sources. NBC and CBS have been able to clear for their 
programs in two-station markets much more successfully than ABC, 
although their option is not good against another network. If they 
are so successful without the option against a competitor which does 
offer a full network program service, one can see no reason to believe 
they would not be equally successful against the much less rigorous 
competition of film syndicators even if the option were eliminated. 
The desire of the station to maintain its affiliation would still provide 
a compelling reason for clearance. 

It is in connection with this claim of need for protection of the 
networks’ service that CBS makes its argument that the option is 
necessary to prevent erosion of the program structure of the networks. 
Dr. Stanton contended that if a few key stations refused to clear for 
one program, and a few others refused to clear for a second program, 
then both time periods might become unsalable because the reduced 
circulation might no longer appeal to a national advertiser. It was 
stated that this would injure not only the network but also the public 
and the stations which did want the program. The option was there- 
fore described as a shield against such destruction of networking.® 

There are a number of answers to this. In the first place it has 
never been made clear why the “few key stations in major markets” 
would refuse to clear the network’s programs, unless it is assumed 
that their quality is going to decline. The major markets referred 
to must, by definition, be the basic-required stations which must be 
ordered by all advertisers and which prosper from operations based 
upon the granting of clearance for nearly all network programs. 
However, even with the option CBS does not gain clearance on all 
its basic-required affiliates. Clearance records for the week of April 
15-21, 1956, furnished in answer to the committee’s network question- 
naire reveal, for example, that 11 of CBS’s basic-required stations 
completely rejected Name That Tune, while 7 similarly refused to 
carry the Arthur Murray Party. Many more basic-required stations 
failed to carry these and other nighttime programs live but broad- 
cust them on a delayed basis, sometimes outside of option time. Cer- 
tainly the network has not been destroyed by this limited defection on 
the part of key stations. 

Furthermore, not one of the affiliates who appeared before the com- 
mittee indicated that he would refuse to clear for any of the program 
now being carried for the network in the event the option were abol- 
ished. It was always suggested that the affiliate in some other market 

* Hearings, p. 2294. 


8 Hearings, p. 2470. 
® Hearings, pp. 1810, 1813, 2181. 
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would refuse to clear without the option, although one witness ad- 
mitted that he would have incentive to clear without the option and 
couldn’t say why others would not clear if it were eliminated.” It 
would appear that as long as network service is maintained at present 
levels, a network affiliation will continue to be a valuable asset, if not 
absolutely essential to really profitable operation in all but the largest 
markets. This being true, the affiliate will continue to have a strong 
interest in the stability and strength of his network and to want to 
maintain an effective relationship with it. The partnership will con- 
tinue and will produce clearances as it does now. 

In fact, this seemed so obvious to one witness that he did not stop 
with suggesting abolition of the option, but in addition urged a per- 
centage limitation on the amount of programing a station should be 
permitted to take from any one source. It was explained, this seems 
necessary to prevent the networks and their affiliates from continuing, 
by informal agreement, the high rate of clearance that is now form- 
ally prescribed by the option. If this restriction were adopted, it is 
true that the network would not be able to clear its entire nighttime 
schedule on its chosen affiliate in a given community unless it shifted 
its program block. Instead, 25 percent of its programing would have 
to be offered to the other stations in the market in equal competition 
with other program sources—without the benefit either of a con- 
tractual option right or of the informal but perhaps more impelling 
“partnership” obligations of the affiliation relationship. If its pro- 
grams were of high quality it should be able to continue to i ad 
most of them in most of the markets in the country. The independent 

roducers would still face stiff competition for good time periods, 
brut at least they would not be required to do so under conditions 
which give their competitors the power virtually to exclude them 
from the best viewing time in certain critical markets. 

Thus it appears that the erosion which the networks and their affili- 
ates say they fear could take place only where weak network pro- 
grams, shorn of their artificial advantages, could not meet the com- 
petition of independent programs in terms of quality. It is axio- 
matic that no program should win acceptance except on the basis of 
its own merit. If in such equal competition the network program is 
rejected, then to that extent there may be erosion. But the antitrust 
laws do not permit the erections of shields against the impact of com- 
petition. Devices intended to soften the rigors of competition are not 
sanctioned in other fields, and no reason is suggested for the appli- 
cation of a different policy in the broadcasting industry. On the 
contrary, there are special reasons for encouraging the free play of 
competition in the tremendously important area of communications. 

The only means by which the networks can be permitted to shield 
themselves from erosion is through the production of better and 
better programs. Under the stimulus of increased competition one 
would hope to see a general improvement in all programing—to the 
great benefit of the public. If the independent producer cannot im- 
— his position under such conditions, he will at least have been 

aten by a superior product and not by restrictive practices im- 
posed by his competitors. In fact, quality is the only real assurance 
of complete clearance under the option even now. In its Supple- 


© Hearings, pp. 2579-2580. 
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mental Memorandum, CBS set out some data with respect to the 
clearance history of the $64,000 Question, stating that this program 
might never have gone on the air if enough stations in key markets 
had not agreed to accept it.“ By the date of its first broadcast, the 
network had gotten clearance on 104 stations—somewhat under the 
nighttime average of 121. The program which had been occupying 
this time period (10 to 10:30 p. m. Tuesday) was apparently a 
weak one,® because some stations which normally clear for CBS had 
evidently made other arrangements. But as CBS says “the program 
proved so popular that the number of stations carrying the pro- 
gram increased each month,” until by December 6, 1955, it had won 
clearance on 163 stations. But this was achieved because of pro- 
gram quality and not because of the option. As one affiliate said, a 
network with an option but weak programs would have a hard time 
clearing, while if a network has strong programs there would be an 
incentive to clear with or without the option.® It is interesting to 
note that the advertiser ordered 66 stations as to which, at the time 
of order at least, CBS did not have an option on the time period at 
which the station was ordered—and it achieved clearance on all but 
9 of them. 

A study of the program schedules of the affiliates who appeared 
before the committee (hearings, pp. 2949-3035) indicates the fol- 
lowing clearance of syndicated half-hour film programs during the 
sample week in the hours 7 to 11 p. m. (market rank and time zone 
are also indicated) : 


CBS affiliates : Programs 
WTOP-TV, Washington, D. C. 10th market, ETZ_~---_-_-.-_-___ , 
KREX-TV, Grand Junction, Colo., unranked market, MTZ__--.- 19 
KDUB-TV, Lubbock, Tex., 140th market, CTZ_------_-___-____. 10 
KSBW-TYV, Salinas, Calif., unranked market, PTZ -.....__--___ 19 
WNOK-TV, Columbia, 8. C., 124th market, BTZ_-...------_____ 6 
WCAU-TYV, Philadelphia, Pa., 4th market, ETZ__--__-__-_________ 9 
WCIA-TV, Champaign, Ill., 162d market, CTZ__.--_~..-______.. 8 

ABC affiliates : 

WMALIL-TV, Washington, D. C., 10th market, ETZ_.---._-_____- 7 
WTTV, Bloomington, Ind., 30th market, CTZ_.-_--______________ 111 
WBAP-TV, Fort Worth, Tex., 21st market, CTZ......___________ 26 

NBC affiliates : 

WFBC-TV, Greenville, S. C., 115th market, BTZ._---...._______ 13 


WSJS-TV, Winston-Salem, N. C., 103rd market, ETZ 8 
WSAZ-TV, Huntington, W. Va., 65th market, ETZ 7 
KELO-TV, Sioux Falls, 8. Dak. 225th market, CTZ..-..._______ 8 
KMTV, Omaha, Nebr., 53d market, CTZ_.--....--.....__...__- 6 
5 
11 


WWLLP, Springfield, Mass., 47th market, ETZ 
KQTV, Fort Dodge, Iowa, unranked market, CTZ 


WVEC-TV, Hampton, Va., 41st market, ETZ_~_._..-_________ None 
WDSU-TV, New Orleans, La., 20th market, CTZ..---......---____e 718 
KCBD-TV, Lubbock, Tex., 140th market, PTZ ...._.-______________ 16 
KOMO-TYV, Seattle, Wash., 24th market, PTZ... __ 10 
KPRC-TV, Houston, Tex., 15th market, CTZ....._....._...-._ 14 
WJIM-TV, Lansing, Mich., 110th market, ETZ~..._.______________ 9 
KOMU-TV, Columbia, Mo., unranked market, CTZ_--.....-_________ 8 


11 played twice. 
21 played 3 times. 
* Some of these may have been programs from other networks carried on-a delayed basis. 


6! Hearings, p. 1810, footnote 1. 

® See hearings, pt. V, appendix, item 35, where CBS indicates that the program replaced 
was carried live by 51 stations and on a delayed basis by 7 more. 

® Hearings, p. 2536. 
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NBC affiliates—Continued 


KIDO-TYV,. Boise, Idaho, 152d market, MTZ_-_.--.---_----.-.-----_ 15 
WJHP-TY, Jacksonville, Fla., 54th market, ETZ._.._---._--------- 3 
KVOO-TYV, Tulsa, Okla., 74th market, CTZ-_.-...------_-__--..--- 5 


Nore.—The unranked markets were too small to be included in the 260 top 
markets. In the case of Bloomington, Fort Worth, Winston-Salem, Huntington, 
and Hampton, @he rank given is that of a large city with which it is coupled 
as a hyphenated market, i. e., Bloomington-Indianapolis. 

This analysis would seem to show the following things: 

(a) Of the stations in the 40 cities where CBS and NBC both 
have basic-required stations, the clearances were as follows: WTOP, 
6; WCAU, 9; WSAZ, 7; KMTV, 6; WVEC, 0; WDSU, 18; KOMO, 
10; KPRC, 14; and KVOO, 5. Although ABC does not have a list 
of must-buy stations, it indicated that WMAL and WBAP clear all 
programs for which they are ordered by network advertisers. Their 
film clearances shown above are 7 and 6, respectively. The only sta- 
tions carrying more than 10 film programs in the hours 7 to 11 p. m., 
are located in the central time zone where the evening option period is 
6:30 to 9:30 p.m. WODSU cleared all 18 of its film programs, and 
KPRC cleared 10 of its 14, in the period 9:30 to 11 p.m. On the sta- 
tions in the eastern or Pacific time zones, 30 of the 40 programs were 
broadcast either at 7 or 10: 30 p. m. 

(6) Of the other stations with comparatively high rates of clear- 
ance for film programs (KREX, 19; KDUB, 10; KSBW, 19; WTTV, 
11; WFBC, 13; KQTV, 11; KCBD, 16; and KIDO, 15), all but 
WTTY are in small- or medium-sized markets which are not ordered 
by many network advertisers, and 5 of the 7 are in the central or 
mountain time zone. 

(c) Among the programs carried are some 70 identifiable series, of 
which only 1 cleared on more than 10 of the 30 stations. Of this en- 
tire number 38 appear no longer to be in production so that no new 
episodes will be available. Of the 20 series which were carried by 
4 or more stations, 12 are no longer in production, 5 are continuing 
in production, and the exact status of 3 1s unknown. Of a total of 8 
series for which new episodes are known to be in production, 4 are net- 
work shows which will be available only as reruns or in markets not 
ardered by the network advertiser. The committee has been defi- 
nitely advised of only 10 other series which appear to have been 
first offered for first-run syndication in the 1956-57 season. While 
none of these figures may be precise, they are accurate enough to 
indicate that the supply of new film series is declining, although it 
is appreciated, of course, that production schedules may change very 
suddenly. This is perhaps more directly established by the infor- 
mation supplied to the committee by certain of the principal producers 
or syndicators of film programs in response to questions as to the 
number of new first-run series offered for syndication for the broad- 
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cast seasons starting in the fall of 1954, 1955, and 1956. The replies 
of those who have actually syndicated such programs are as follows: 

















Programs offered |; Programs offered 
Producer or syndicator Producer or syndicator i 
| 
1954 | 1955 | 1956 || 1954 | 1955 | 1956 
——— ——|- |-———|| —_— ——_|-—_—_— 
Guild Films, Co., Inc____...-- 4 3 1 || ZIV Television Programs. --.--- 3 2 1 
Bernard L. Schubert, Inc__- 1 | 0 | 0 MOA-TV, Ltd. ..........- ees 5 5 5 
Desilu Productions, Inc_----_- 2) 1 1 || Hal Roach Studios ___...-.--.- 2 1 0 
Official Fiims, Ine ...-- -| 2 | 1 | 0 ABC Film Syndication, Inc__- 1 3 1 
Flying A Enterprises _- tLe eet eaae | CBS Television Film Sales, 
Hollywood Television Service, } Wes 3 - kal crae dd cena s agesee } 7 4 0 
EID. 1 iv' Sia ss inden iemeintetgth Bak 4 1 || Screen Gers, Inc¢....-......... 0 2 | 0 
NBC Television Films | 13| 14] 14 |} Four Star Films, Inc. 1 0 1 
Television Programs of Ameri- | || National Telefilm Associ: ates, 
GR, Bi once cieksthcaens nes es aa 0 Th. Bib sndacneeieanaensdnennell + ‘| 22 
| ' 








1In markets not ordered on network. 
2 Includes Sheriff of Cochise, which is being distributed for Desilu (see above). 


Unless the FCC’s study group develops clear evidence to the contrary, the 
Commission should take appropriate steps to remedy this situation by permitting 
equal competition for at least some part of the best viewing hours. 


(c) The claim of restriction on advertisers 
The charge 

(1) The must-buy policies of NBC and CBS place network tele- 
vision beyond the reach of the medium-sized and smaller advertiser 
who cannot afford the expensive station line-up required by these net- 
works, as well as the national advertiser whose sales and distribution 
pattern does not fit the specific markets which he is required to pur- 
chase in order to get network time. 

(2) Asa result, such an advertiser is either forced to forego televi- 
sion, or to use it on a nonnetwork basis. If he tries the latter, he may 
be able to buy spot announcements botween programs or participations 
within local programs, but if he wishes to present a sponsored pro- 
gram in peak viewing time like his national competitor, he runs into 
the time options of the networks. These option rights apply to the 
prime evening hours, so that the station either cannot sell this time to 
a local or regional adv ertiser, because it is occupied by network pro- 
grams, or if there is a vacant period, can sell it only subject to the risk 
that the advertiser may be dispossessed at any time, upon 56 days’ no- 
tice, in favor of a network advertiser. This relegates the nonnetwork 
advertiser to a second class status which may be « extremely damaging 
because of the unique importance and effectiveness of television as an 
advertising medium. 

The reply 

(1) The must-buy is absolutely essential to network operations, and 
simply represents the definition of the network as a national adver- 
tising iti. To permit a regional advertiser to buy only that part 
of the network which fits his needs would atomize the network and 
deprive the people in the part of the country not ordered of the net- 
work’s program service during this time period. Furthermore, a 
reasonable minimum order requirement is necessary to assure suffi- 
cient revenue to sustain the overall network operation, with its costly 
news, sustaining, and special event activities. 
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(2) The networks have made limited provision for regional adver- 
tisers by permitting two or more of them with complementary distri- 
bution patterns to share sponsorship of a program. However, many 
regional and national advertisers use spot instead of network tele- 
vision as a matter of preference. Certainly this is not second-class 
citizenship, since the increase in expenditures for spot advertising 
demonstrates the availability and effectiveness of this alternative 
method of using television to present an advertising message. Fur- 
thermore, the successful clearance for certain spot programs in prime 
time (see argument with respect to independent program producers) 
pore that there is ample time for the nonnetwork advertiser even 

or program sponsorship in good time. 


General conclusions 


(1) The must-buy practice does serve to bar local and regional ad- 
vertisers from network television, with very few exc eptions. How- 
ever, some minimum network requirement seems reasonable as an inci- 
dent to the national advertising and programing service provided by 
the networks. This is necessary to provide the national circulation 
needed to sustain quality programing and to produce sufficient reve- 
nues from time charges to pay the networks’ interconnection charges 
and support their news, sustaining, and public-affairs activities, 

(2) The requirement that an advertiser purchase a specified list of 
stations imposed by NBC and CBS, however, seems possibly to dis- 
criminate against affiliates not on the list and to force national adver- 
tisers to conform to rigid patterns which may not fit their individual 
needs. It, therefore, might appear that a minimum dollar purchase 
would serve all the legitimate needs of the networks in this area and 
should be substituted for the must- buy practice now in use. It is 
hoped that the FCC study group may be able to throw further light on 
the subject. 

(3) The principal problem of the local and regional advertiser is 
that if he wants to sponsor a program like his national competitor, 
rather than just buy participations or spot announcements, he may 
find difficulty, particularly in certain time zones, in finding av ailable 
time during the hours of most convenient view ing when the audience is 
largest. This is due to the fact that the netw orks, under their option 
rights, blanket these best viewing hours with network programs. A 
collateral result of the option is the impact it has had on the supply 
of new syndicated film programs (discussed above), so that even if a 
local advertiser can find : a good time period he may have difficulty in 
getting a quality program to put into it. 

(4) Only if something is done to limit or adjust the option, so as 
to open up part of the prime viewing periods to nonnetwork program- 
ing, can the local and regional advertiser be given free and competitive 
access to the vital television medium. 

Analysis 

It is at this point that serious objection to the must-buy require- 
ment is first raised, it being contended that the practice places network 
television beyond the reach of the medium sized and smaller adver- 
tiser who: cannot. afford: the expense of the basic-required lineup of 
stations specified by CBS and NBC. If itis found that the must-buy 
violates the antitrust laws, then of course it must be eliminated. As is 
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noted above, however, no attempt has been made to resolve this purely 
legal issue here, but it is desired to comment on the way in which the 
basic-required practice operates and to discuss some of the policy 
questions which it poses. 

First of all, although this was not discussed by any of the witnesses 
before the committee, it appears that the practice may result in injury 
to the network affiliate which is not on the basic-required list and may 
impair the usefulness of the network service to the national advertisers 
who use it. The networks constantly contend that certain things must 
be done to make the television medium competitive with other avail- 
able outlets for advertising funds. The point is made that the adver- 
tiser has only so much to spend, and that television can expect to 
receive only a certain part of his budget. But it would seem to follow 
that once an advertiser has decided to spend a certain sum on tele- 
vision, any practice which channels these funds (1) into the networks 
in order to gain secure access to prime time, and (2) within the net- 
work, to a certain agreed list of stations, must have serious conse- 
quences upon station representation organizations, independent sta- 
tions—and, not least of all, upon other network affiliates. 

For the purpose of the present discussion let us presuppose an ad- 
vertiser who is willing to spend enough money to justify the use of the 
national medium which the networks provide, and say they must main- 
tain through these devices. That is to say, he will pay enough for a 
program and for time charges to permit the network “to maintain its 
national network facilities and finance progr:ms which will attract 
national audiences.” “* However, if he is required—through practices 
imposed by the network and concurred in by certain of its major 
affiliates—to channel his funds into the hands of certain specified sta- 
tions, the chances of each station not on the must-buy list of being 
included in his television purchase are reduced. Since we have as- 
sumed that he was willing to pay the price of network television, the 
network’s economic interests would presumably have been as well 
served if he had spent that portion of his budget allocated to the 
purchase of time in acquiring time on stations of his own choosing. 
So the true beneficiaries of the must-buy practice—defended as essen- 
tial to the continuation of network service—turn out to be the stations 
on the basic-required list. 

Any advertiser likely to be in a position to spend sums of this mag- 
nitude will obviously desire clearance on some of the must-buy sta- 
tions, but he is required by this practice to take—and pay for—all of 
them. Not all national advertisers have sales or distribution patterns 
which exactly coincide with the basic-required lists of NBC and CBS, 
but the networks, with minor exceptions, nonetheless require that a 
national purchase be cast in these rigid molds. This quite possibly 
renders the advertiser less able to buy other stations which might more 
precisely serve his advertising needs. A dollar spent on a must-buy 
station that does not fit the advertiser’s exact requirements obviously 
san’t be spent on another affiliate which does. Thus not only may 
competition between broadcast stations for the revenues available be 
restricted by this practice. to the detriment of stations not on the must- 








* Hearings, p. 2385. 
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buy list, but in addition less effective service may be provided to the 
national advertiser concerned.” 

To return to the problem of the advertiser, the basic network prac- 
tice is sometimes defended on the ground that it is simply a sales 
policy adopted by the network and as to which no network advertiser 
has ever registered a complaint. But this would seem to miss the 
point of the objection to the practice, which is to the effect that it is 
the local and regional advertiser who is thereby excluded from spon- 
soring programs in the areas he desires to reach with his sales 
message. 

It is true, of course, that the must-buy excludes the smaller ad- 
vertiser from network television. Even if he distributes his products 
in major markets all over the country, C BS and NBC will not permit 
him to use their facilities to reach just 25 or 30 of the largest cities. 
They contend, however, that he has other means of using television in 
a fashion better suited to his needs. They also insist that if he were 
permitted to use only a part of the network, the public in the cities 
not ordered would lose the network program service for the period 
involved, and the network would not receive sufficient revenues to 
sustain its operations at a high level of service to the public. 

Let us consider the latter point first. Always reserving the ques- 
tion of the legality of the practice, there are obvious practical reasons 
for a minimum network requirement of some sort—although there are 
certain objections to the form in which it is presently enforced by 
the networks. It would seem that the networks, if they wish, are 
entitled to set themselves up as national advertising facilities catering 
only to companies with distribution throughout the country—so long 
as they do not blanket all the best viewing hours with programs extol- 
ling the products of their national clients to the exclusion of local 
businessmen. Having decided to operate on this level it would seem 
to follow that the networks should be permitted to require a user of 
their facilities to pay enough to sustain quality programs and to carry 
these programs to a truly national audience—which would require 
broadcasting them in most, at least, of the major markets of the coun- 
try. This would serve not only to provide sufficient revenues to main- 
tain the network service but also to make that service available to most 
of the national public. It would therefore seem that unless it be found 
to violate the antitrust laws some kind of a minimum network purchase 
may be permissible. 

However, as has been suggested above, a requirement that an adver- 
tiser purchase a specified list of stations determined by someone else 
serves no important public interest. All of the considerations ad- 

vanced to justify a basic network requirement are fully served by the 
requirement of a minimum dollar purchase. This would sustain the 
news, public service and program production activities of the network 
and defray its interconnection expenses, would prevent the atomization 
of the network, and would lead to wide dispersal of the network’s 
program service since the advertiser would seek maximum circulation 
at a minimum cost per thousand—but with a certain leeway to fit his 
own marketing needs which is missing under the present system. On 
the other hand, this would permit all stations to compete for the adver- 





® The real danger of restraint upon competition among stations, however, would seem 
to coer around the position of the independent station. This is discussed in the next 
section. 
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tiser’s budget, rather than automatically earmarking a large part of 
it for a predetermined list. of selected stations. It is highly probable 
that most advertisers would continue to order most, if not all, of the 
stations now on the must-buy lists of NBC and CBS, since they are 
major markets in which coverage would ordinarily be desired—but this 
would be done on a voluntary rather than a compulsory basis. If itis 
argued that the present minimum has no coercive effect, then it has no 
purpose either. Such a modified must-buy requirement would thus 
serve the valid purposes of the present minimum network without 
entailing the undesirable consequences referred to above.” 

We now turn to the other argument advanced by the networks in 
justification of the must-buy as an essential network tool, namely, the 
contention that the needs of the smaller advertiser can be satisfied 
through the use of nonnetwork television. This is a very important 
point, because the conversion of network television completely to the 
service of national advertisers can be justified only if their local, re- 
gional, and smaller national competitors can find effective ways of 
using television to present their advertising message on a scale com- 
mensurate with their needs and their resources. Z'elevision is such a 
vital medium of advertising that no class of business should be excluded 
jrom reasonable access to it. Otherwise it would serve to aggravate 
the trend toward business concentration with increasing elimination 
of small local businesses in favor of large national firms which can 
avail themselves of the advantages of network television. 

The networks say that the smaller advertiser can reach the public 
through the purchase of spot announcements in selected markets which 
fit both his distribution pattern and his budget. They point out that 
expenditures for national spot advertising have increased rapidly in 
recent years, and that many advertisers w rho can afford network tele- 
vision [ ave nonetheless chosen spot tel and in some cases spot 
announcement ¢cé as better salad to their needs. All of this 
is true, but it seems es that the use of spot announcements should be 
the result of voluntary choice instead of being dictated by the fact 
that the alternative of sponsoring a program is not available. 

Every advertiser—national, regional, or local; small, medium- 
sized, or large—should have a free choice among the possible uses of 
television. That. is to say, he should be able to buy spot announce- 
ments, or buy participations in a program, or buy sponsorship of a 
program series of his own. Furthermore, he should have a choice as 
to the time of day in which he is to carry on the selected type of cam- 
paign. And finally, if he decides on sponsorship of a program, he 
should have access to an adequate supply of independent programs 
which will be competitive with the programing with which his pro- 
gram will be competing in the time period selected for broadcasting it. 

As is indicated above, there are certain valid grounds for the net- 
works’ must-buy practices. This means that national advertisers have 
available to them sponsorship of programs or purchase of participa- 
tions in the choice hours of the day now occupied by the networks, 
or that they can purchase spot announcements on local stations adja- 
cent to these programs, either in the morning, the afternoon, or the 











* The FCC would have to exercise care to see that the minimum dollar requirement was 
not set so high as to require the purchase of certain stations in order to reach it. Other 
limitations which would be necessary are discussed in the next section. 
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evening. Many of these choices are also available to the local, regional, 
or small national advertiser. He can no doubt buy spot announce- 
ments throughout the day, although the adjacencies to the popular 
nighttime network programs may be crowded by major enlliiel adver- 
tisers. He probably can buy participations in a local show during 
the daytime, and can perhaps find a program which he can sponsor 
prior to 6 p.m. But what are the possibilities of his sponsoring a 
program in the peak viewing hours of the evening? The problem is 
that, having been guided into nonnetwork television by the must-buy, 
he may now fall afoul of the option. 

It is hardly a satisfactory answer to say that he does not need that 
kind of an opportunity to present his sales message to the local public. 
In fact, a local advertiser who competes directly, in his small area, 
with a national advertiser night find this a very necessary course to 
follow. But in any event, the opportunity should be open to him. 
It may be that not many local businessmen would feel they could 
afford the program and time charges incident to sponsorship of a 
half-hour series in prime evening time. No such advertisers appeared 
before the committee to complain of lack of access to television, and 
it may be that the demand for time for program sponsorship would 
be slight. But we feel that advertisers in this category should be free 
to enter this field, or stay out, by their own choice, instead of being 
excluded as a result of the practices of the networks. 

It must be said, in fairness, that neither the networks nor their 
affiliates have said that the nonnetwork advertiser should be excluded 
from sponsoring a program in a good nighttime hour, although they 
have tried to paint an attractive picture ‘of the opportunities of day- 
time television for local advertisers as well as for independent pro- 
gram producers. Their principal answer here—as in connection with 
the claim of restriction on nonnetwork program producers—is that 
there is ample opportunity for nonnetwork advertisers in the peak 
viewing periods. 

In this connection the networks refer again to the material already 
discussed in connection with the availability of time for independent 
film programs (see above). As is indicated there, ample opportunity 
probably exists for nonnetwork advertisers, as well as syndicated film 
programs in the smaller markets not always ordered by network adver- 
tisers, and in even the larger markets in the central and mountain time 
zones. However, here again the option rights of the networks in the 
major markets of the eastern and Pacific time zones may well make it 
difficult for local and regional advertisers to get good time in the 
evening for programs they may wish to sponsor. The networks’ 
options cover the peak viewing period, the markets are normally 
ordered, and network programs therefore usually blanket the hours 
when the public finds it most convenient to watch television. 

But even when a nonnetwork advertiser finds an open time period 
during the nighttime hours which a local station has optioned to its 
networks, he cannot buy the time with the assurance of long-term 
occupancy which is enjoyed by an advertiser who buys time on a net- 
work. The arrangements which he can normally make with the sta- 
tion will be subject to the network’s right to recapture the time under 
its option. One affiliate testified that he would sign a 52- week non- 
cancellable contract with a nonnetwork advertiser.*’ The committee 





* Hearings, p. 2530. 
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wrote to him and to the other affiliates who testified in support of the 
current practices of the networks with regard to their policies in this 
connection. Their replies indicate that WTOP-TYV has entered into 
two firm contracts with nonnetwork advertisers for periods subject 
to its network’s option rights, and WCAU-TY has entered into one 
such contract. In all other cases it appears that although the station 
may be willing to enter into a 39- or 52-week contract (some will not 
do so), it always reserves a right of cancellation which would permit 
it to preempt the time for the use of its network in full compliance 
with the latter’s option rights.® 

With a tenuous hold of this kind on the time being the most that he 
can get, the local advertiser may not feel he can afford to buy a high 
quality film series which would be a good investment only if he were 
sure he could present in during the peak viewing hours. Similarly, he 
may be reluctant to embark on sponsorship of a program when he can- 
not count on developing a regular audience on the basis of a fixed 
broadcast time. So even when time is available, the shadow of the 
option may discourage the local advertiser from full use of television. 
This general problem is pointed up rather sharply in the testimony 
of Donald H. McGannon, president of Westinghouse Broadcasting 
Co. He stated that KDKA-TYV, the company’s station in Pitts- 
burgh, Pa., is the only VHF station now on the air in that major 
market. The station has not optioned any of its time to any of the 
three networks, although it carries some programing from each of 
them. Mr. McGannon indicated that KDKA carries some 18 half- 
hours of nonnetwork programs in prime evening time and stated that 
this was done to provide programs for sponsorship by local advertisers. 
He said that these film programs were of high quality, but that their 
producers would have difficulty in getting clearance in other areas 
where the stations have optioned their prime hours. Just how dif- 
ficult this might be is indicated by the different policy followed by 
WBZ-TV, Westinghouse’s station in Boston. In that two-station 
market, clearance is provided for virtually all of the programs offered 
in option time by NBC, the station’s primary network. The same 
type of independently produced programs carried by KDKA for local 
advertisers between 7:30 and 10:30 p. m. are broadcast by WBZ for 
Boston merchants, if at all, in off-peak periods when the viewing 
audience is smaller. 7Z'hus does the option work to the detriment of 
the film producer, the local advertiser, and the public as well. 

But beyond this, even if a local advertiser finds a good time period, 
he is then up against the growing shortage of new, high-quality syndi- 
cated film programs. If he is to compete in a good time period with 
network programing, he must have something which will be attractive 
to the public. Jack Harris, general manager of KPRC-TYV, in Hous- 
ton, Tex., stated that his station had sold four class A half-hours to 
local sponsors for whom he was trying to find quality, first-run pro- 
grams for the fall of 1956. However, he indicated that only one 
film syndicator had offered a show which was not a rerun of a program 
that had been broadcast on one of the networks. 

It therefore seems that local and regional advertisers, having been 
excluded from network television by the must-buy ® may be seriously 


® See pt. V, appendix, item 33. 
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impeded in their efforts to sponsor quality programs in the peak view- 
ing hours as a result of the option rights of the networks. 
(d) The claim of restriction on independent stations 

The charge 

(1) The must-buy arrangement is analogous to an agreement among 
50 separately owned newspapers, each in a different city, that they will 
not sell certain desirable advertising space unless the advertiser buys 
equivalent space in all of said papers. KTTV has frequently ap- 
proached an advertiser who owns national rights to a program and 
wishes it broadcast throughout the country, including Los Angeles. 
However, when KTTY tries to sell time for the program, it is told that 
even though its proposal is attractive, the advertiser must place the 
program on the network station in Los Angeles or he will be prevented 
from placing it on stations affiliated with the network in other cities. 

(2) An independent station can compete successfully with the net- 
work stations in its community only through the use of syndicated 
films, since these are the only programs available which are reasonably 
equivalent to those of the networks in terms of budget and entertain- 
ment values. However, the supply of such films is dwindling because 
the producers, due to the impact of option time, tend more and more to 
produce only for network release. So the independent station is being 
deprived of the programing it needs in order to compete against the 
local network outlets for audience. 

The reply 

(1) The must-buy is not a matter of agreement among the basic- 
required stations, but is a minimum purchase requirement poner 
by the networks in dealing with advertisers. It is vital to the stability 
of the networks and their ability to continue to maintain the high 
level of programing and public service which they now provide. It 
does not prevent network advertisers from advertising on independent 
stations, as is evidenced by the many products which are advertised 
on KTTY as well as on the network stations in Los Angeles. 

(2) The fact that an independent station cannot broadcast. network 
programs is not due to the must-buy but to the fact that an advertiser 
who chooses to use the network elects to have his program broadcast 
over the network’s affiliates. 

(3) The must-buy is analogous to the situation in regard to other 
national advertising media. Life magazine does not give an advertiser 
a rebate because he would prefer to have his advertisement in another 
magazine in a particular market. 

(4) The arguments made above with respect to restriction on non- 
network producers of programs also apply here. 


General conclusions 


(1) The time option has operated to blanket the best viewing time in 
certain key markets, as is noted above. This in turn has apparently 
caused a reduction in the supply of new syndicated film programs, 
which seriously impairs the opportunity for the independent station to 
compete on an equitable basis with the local network affiliates. 

(2) The option and the must-buy bar an independent station from 
competing for the business of certain national advertisers in its local 
market. The control which the networks have, through their options, 
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over the best time in key markets tends to compel use of the network 
to get nationwide clearance. The must-buy then serves to tie the 
markets with four or more stations, where nonnetwork competition 
exists, to the noncompetitive two- and three-station markets where the 
networks’ control of the good time is the tightest. Thus even though 
the independent station can offer a better time at a better rate, the 
program is normally placed on the competing network station. 


Analysis 


Let us deal directly with the problems facing the independents. 
The claim that network practices injure the independent station is 
twofold: (1) That the networks’ control of the best time in major 
markets through their options has reduced the incentive to produce 
films for syndication ina thus cut down on the supply of programs 
for independent stations; and (2) that the must-buy arrangement 
bars the independent station from competing on an equal basis for 
nationally sponsored programs. 

The first point requires no further elaboration. As indicated above 
it seems clear that the blanketing of the best viewing time in certain 
key markets has tended to discourage development of new syndicated 
films. Since the independent station cannot produce local programs 
of a quality to compete with the popular nighttime programs of the 
networks, it is largely dependent on syndicated film programs to 
strengthen its schedule during the peak viewing period. The reduc- 
tion in the supply of first-run syndicated programs is, therefore, a 
serious blow to the independent station’s ability to compete for 
audience and advertising support. The resultant benefit to network- 
affiliated stations in the market is not due to superior performance 
on their part but to restrictive agreements between themselves and 
their respective networks. 

An interesting indication of the time at which independent pro- 
ducers can get their programs shown is found in the American Re- 
search Bureaw’s rating of the top film programs for January 1957 
in 10 major markets.” This shows that of the 102 programs listed 
as gaining top ratings in New York, Los Angeles, Chicago, Washing- 
ton, Minneapolis-St. Paul, Seattle-Tacoma, Cleveland, Atlanta, 
Columbus, and Boston, 84 were broadcast over stations owned by, or 
affiliated with, the networks and 18 were broadcast over independent 
stations. Of the 84 on network-affiliated stations, only 9 were broad- 
cast in option time and only 17 were offered between 7:30 and 10:30 
p.m. The rest were broadcast at 7 p. m. or 10:30 p. m., or at hours 
when even smaller audiences are available. 

As to the must-buy, the argument is that an independent station 
is handicapped in competing for the privilege of broadcasting na- 
tionally sponsored film programs in its market. In a typical situation 
the independent station approaches a national advertiser who owns a 
program which he desires to have broadcast throughout the country. 
The station offers a time period and attempts to persuade the ad- 
vertiser that the audience which could be attracted in this period, 
taken in conjunction with the station’s rate, produces an attractive 
cost-per-thousand-homes for the proposed advertising campaign. It 
is said that quite often the advertiser will state that the time and the 
cost-per-thousand are better than he can get from anyone else, but 


™ See Broadcasting-Telecasting, February 18, 1957, p. 486. 
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that he cannot take advantage of the proposal because he has found 
that he must place the program on the network in order to get clear- 
ance in other cities. That is to say, the oper ation of option time in 
key markets makes nationwide spot coverage in good viewing periods 
so difficult to accomplish that use of the network becomes mandatory. 
At this point the must-buy comes into play and requires the advertiser 
to take the network-affiliated station in the market where the inde- 
pendent station has tried to get the program broadcast over its 
facilities. 

Of the 15 markets with 4 or more stations on the air, 14 are on the 
basic-required lists of both CBS and NBC. In other words, the net- 
works’ owned and operated stations in New York, Chicago, Los 
Angeles, Philadelphia, Washington, and Milwaukee face independent 
competition, as do their affiliated stations in Minneapolis, Denver, 
Dallas-Fort Worth, Seattle-Tacoma, Detroit-Windsor, Miami-Fort 
Lauderdale, San Francisco, and Portland. However, there are no 
independent stations in Atlanta, Baltimore, Boston, Cincinnati, Cleve- 
Jand, Houston, Indianapolis, Kansas City, Louisville, Memphis, Nor- 
folk, Oklahoma City, Omaha, Prov idence, Richmond, § St. Louis, San 
Antonio, Syracuse, Tulsa, and the other markets on the respective 
must-buy lists of the two networks. In these two- and three-station 
markets, the time option, reinforced by the desirability of the affilia- 
tion-partnership relationship, has operated to blanket the best time 
with network programs. So the national advertiser seeking exposure 
for a program which he owns finds that he must put it on the networks 
in order to get it broadcast in the peak viewing hours in the tight 
markets. This entails buying all the basic- required stations of the 

xetwork, including the 14 in markets where good time—and perhaps 
better time—is available on the independent stations. 

In other words, the independent station in a four-station market, 
which wants to compete with the network-owned or affiliated stations 
there, finds that it loses business to its competitors not necessarily 
because the latter van point to superior performance or more attractive 
rates, but simply because that station is tied to others in markets 
where no nonnetwork station exists to provide such competition. It 
is in this situation that the analogy is the sharpest to the master agree- 
ments which were used in the motion picture industry until they were 
held to violate the antitrust laws in United States v. Griffith, (334 
U.S. 100 (1948)). Asa condition to getting on CBS or NBC so as to 
clear Boston, St. Louis, and Providence, the advertiser is required to 
buy KNXT or KRCA in Los Angeles (to the exclusion of Bae 
KHJ-TV, KTLA, and KTTYV) and to buy KOIN-TV or KPTV i 
Portland (to the exclusion of KLOR). 

This, then, provides another basis for concluding that if a basic 
network requirement is to be permitted, it should be limited to a re- 
quirement that the advertiser’s network purchase exceed a minimum 
doliar amount.” To this must be added the further proviso that the 
network should not be permitted to require the purchase of even its 
owned-and-operated stations. This would serve to give equal com- 
petitive status to independent stations in all markets with 4 or 
more stations, including those 6 where 1 or more of the networks 
have stations of their own. It is no doubt true that most advertisers 
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would continue to buy the stations included in the basic-required lists 
of CBS and NBC, including those owned by the networks—but under 
such a modified minimum network requirement this would be left to 
voluntary choice by the advertiser and would not be imposed by the 
network, with the concurrence of its affiliates. It would at least give 
an. enterprising independent station some chance of persuading the 
advertiser to release his program over its facilities rather than the 
network station, where the independent could demonstrate that this 
would involve substantial advantage to the advertiser. 

It is recognized, of course, that care would have to be taken to see 
that rigid station lists were not still forced on advertisers through 
collateral contracts involving some interest in, or control over, the 
programs themselves, or through other agreements or arrangements. 
Here, as elsewhere, the goal to be sought is ‘the elimination of artificial 
restraints upon, or interference with, full, free, and equal competition. 

It does not appear that any of the explanations offered by the net- 
works fully meet the issue tendered on this point. Their contentions 
that the independent film producers are prospering and that there is 
an ample supply of syndicated programing available to independent 
broadcasters have already been discussed. 

As is noted ® above, the must-buy appears to operate without formal 
agreement among the individual basic- required stations, but this is 
possible only because of acquiescence e by the stations in a combination 
of network-station practices which tie access to each station in certain 
key periods to a willingness to buy time on the other stations on the 
list. This arrangement operates as effectively as would an agreement 
to the same end. 

It has also been recognized, subject to legal reservations, that there is 
some economic justification ‘for requiring a@ minimum network pur- 
chase in order to defray the interconnection and news and sustaining 
program costs of network service. However, these economic needs 

can be adequately provided for by a minimum dollar purchase, wither+ 
sponltbicie any stations to be purchased. This would permit a na- 
tional advertiser to make the minimum purchase but still place his 
program on a spot basis in the markets having independent stations, 
if he so desires. 

In this connection, it would appear that the argument advanced b 
CBS to the effect that the must-buy does not prevent the network 
advertiser from advertising on nonaffiliated stations in basic-required 
markets is not directed to the real issue. The 20 products of network 
advertisers listed by CBS “ were no doubt also advertised on KTTV, 
but not by means of programs sponsored by these advertisers on the 
networks in other markets. CBS recognizes this when it notes that it 
is true that KTT'V is not able to broadcast network programs in Los 
Angeles. However, it says that this has nothing to do with the basic- 
required practice but is the result of the fact of affiliation. That is, it 
argues that when an advertiser chooses to use the network he elects 
to broadcast his program over the network’s affiliates. But the only 
thing in connection with the use of the network which requires the 
advertiser to use KNXT in Los Angeles is the must-buy practice. If 
the advertiser were freed of this requirement he could make a mini- 


7 See above. 
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mum dollar purchase on the network, selecting the stations desired. 
If he did not elect to order Los Angeles on the network, then KN X'T’s 
right of first refusal as the CBS station in that market would never 
arise. The advertiser could then place the program on KTTYV, not 
as an ad hoe part of the network but on an ordinary spot basis. He 
would be combining a network purchase with one or more spot pur- 
chases, using the same program in each case. 

It is true, as the networks state, that their advertisers nearly always 
order more than the basic-required stations, and that their average 
nighttime lineups are far in excess of the minimum. This being so it 
would seem that the must-buy practice is perhaps not really necessary 
to guarantee the necessary economic support for the network’s opera- 
tions. In any event, there seems to be no valid reason why the number 
of stations ordered, and the identity of the stations selected, should 
not be left to the free choice of each advertiser, unfettered by any net- 
work requirement except that of a minimum dollar purchase. 

CBS has also posed an argument based on an asserted analogy to a 
national magazine like Life or the | Saturday Evening Post, for the 
purchase of pointing out that an advertiser is not permitted to buy 
space in these publications and then say that he does not want his 
advertisement to appear in the copies of the magazine distributed in 
certain major cities. It is argued that the magazine publisher has 
determined that his product is a single nationwide publication and 
that his right to sell advertising space on that basis is unquestioned. 
It is then concluded that: “There is no reason for viewing a network 
in a different light.” * 

While the analogy has a certain surface appeal, there are certain 
basic reasons for viewing a network differently. In the first place a 
national magazine is a single entity whose entire national operation is 
owned by a single proprietory group. On the other hand the network, 
in the collective sense of the multiple facilities which enable it to 
reach the public, is made up of many different entities subject to 
separate ownership. What can be determined and carried into effect 
by the publisher of a magazine as a matter of internal corporate 
policy can be effected, as to ‘the many elements constituting a network, 
only by agreement or acquiescence on the part of the different station 
licensees. Such collective action, when it affects the ability of others 
to compete, is subject to restrictions not applicable to unitary action. 

In the second place, a network advertiser is not required to pay to 
have his sales message broadcast over every station on the networ kk, i in 
the way that an advertiser in the magazine must pay for insertion in 
every copy. 

The makeup of the network varies from program to program, de- 
pending on the number of stations ordered by each advertiser. A 
magazine advertiser cannot avoid paying for coverage in the conies 
of Life which go into Madison, Wis., but his television counterpart does 
not have to order his network’s affiliate in that city. It is only the 
must-buy station which cannot be rejected, and the only justification 
for this which is offered gets back to the economic needs of the network, 
which can be taken care of, as we have seen, through the minimum 
dollar requirement discussed above. 
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But, most importantly, the television network presents its programs 
and their accompanying commercials to the public by means of scarce 
and extremely valuable radio frequencies which belong to the public 
and are simply occupied by the network’s affiliates under licenses 
which impose upon them the duty of operating in the interest of the 
public in their respective communities. None of these factors has any 
parallel in the case of a magazine. If, in fact, there were as few 
national magazines as there are television networks, and if these maga- 
zines had adopted restrictive practices to enhance their dominant posi- 
tion with respect to the reading public, then the analogy would become 
a little more accurate. As it is, the analogy is not persuasive. 

Reference was made to an incident in which the program Captain 
Midnight, which had been carried on KYTYV, was transferred to 
KNXT, the CBS-owned and operated station in Los Angeles. He 
quoted the advertiser’s agency as saying it had been informed by CBS 
that unless it moved the program to KNXT, the network would not 
make available time for another program the agency desired to place 
for another client. CBS denied that there was any connection between 
the two programs and put in the record a letter (hearings, p. 2123) 
from the agency denying that CBS had ever suggested that eden 
for the second program might be jeopardized unless Captain Midnight 
were moved to KNXT. It is neither necessary nor possible to deter- 
mine exactly what happened in this case. However, two things are 
clear: (@) That between October 1955 and October 1956 the sponsor 
placed Captain Midnight on KNXT because CBS insisited that the 
must-buy requirement be observed, while before and after that period 
the sponsor, freed of the must-buy, placed the program on KTTV; 
and (6) the agency felt that insistence upon continued departure from 
the must-buy might create “an unfavorable climate” for its negotia- 
tions with respect to another program. The disadvantage at which an 
independent station is placed in such cases is clear. 

It therefore seems te that some steps must be taken by the FCC 
to open up the best viewing period to nonnetwork programs and adver- 
tisers, to allow the national advertiser freer choice of stations, and 
to give the independent stations a better chance to sell time to network 
adverisers through revision of the must-buy to eliminate the required 
use of specified stations. 

(e) The claim of injury to the public 
The charge 

(1) The time option and the must-buy result in injury to the public 
because they operate to concentrate control of programing in the hands 
of the three networks and to deprive the public of the opportunity to 
see and enjoy the programs of nonnetwork producers. Most com- 
munities have three television stations or less, and in most instances 
these are all network-affiliated. As a result, the network executives 
determine what the public in these areas may see, and what they may 
not see, during the best viewing hours. 

(2) America is full of creative talent which should have a fair op- 
portunity to present its product to the public. The same problem once 
existed in the motion picture field where the quality of feature films 
declined because six major film companies exercised a control over 
theaters comparable to that of the networks over their affiliates. How- 
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ever, the film producers controlled the release of films in only some 
3,000 of the 18,000 theaters in the country, whereas the networks 
control the release of programs during prime viewing hours on all 
but 32 of the same 450 stations on the air. 

(3) New high quality programs can rarely reach the public today 
except over the networks, but in seeking access to network time inde- 
pendent program producers find themselves competing with programs 
produced by the networks, which, of course, control the time in ques- 
tion. With increasing frequency the networks are choosing to release 
their own programs, thus barring those produced by others from the 
Nation’s television screens. The judgment of the network executives 
is not infallible and their companies have no monopoly on creative 
ability. Furthermore, it is difficult to be impartial in choosing be- 
tween two possible programs when you have a financial interest in 
one but not in the other. 

(4) The networks say they welcome competition from other net- 
works (which they must face, because the option is not effective 
against another network), so they should also be willing to compete 
on a fair basis with other program sources. Such competition would 
stimulate a general improvement in program quality, but it doesn’t 
exist because network programing can displace non-network program- 
ing under the option, and is itself protected from such displacement. 
The option therefore serves to protect inferior network programs 
against better programs from other sources which stations could 
choose if the option did not exist. 

The reply 

(1) Ultimate control over programing is exercised by the affiliated 
stations through their right to reject programs offe1 ‘ed by the net- 
work—and beyond them, “by the viewing public. The networks de- 
sign their program schedules on the basis of the best avail: rble in- 
formation as to the needs and wants of the public—and each viewer 

can turn the dial on his television set if he is not satisfied with the 
result in any given time period. 

(2) The option does not permit undue control over the time of 
affiliates. It 1s limited to 9 hours per day and is subject to substantial 
rights of rejection. There is ample time available on affiliated sta- 
tions as well as on independent stations covering 43.2 percent of the 
country. In fact, the schedules of affiliated stations are liberally 
dotted with syndicated film programs in option periods. 

(3) The networks do not favor their own programs over those pro- 
duced by others, but seek the best program for each time period re- 
gardless of source. They would be better off to lose their investment 
in a weak program than to take a chance of losing their audience by 
putting such a program on the air instead of a stronger program 
available from some other source. 

(4) The networks welcome competition from all other producers 
of programs. However, since the networks provide a complete, 
balanced program service which the film syndicators and others can- 
not duplicate, they are entitled to employ time options to preserve 
their network service from erosion. No network program is tied to 
any other, and the affiliates are free to reject a weak network program 
to take a superior syndicated film. 
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General conclusions 


(1) The public interest is best served by free competition in all 
phases of broadcasting. It is injured if restrictive practices place 
nonnetwork producers of programs at a competitive disadvantage, or 
impair opportunities for regional and local advertisers to use tele- 
vision on an equal basis, or hamper independent stations in trying to 
provide additional program services on a stable and profitable basis. 

(2) The public interest is jeopardized by the option rights of the 
networks in their present form because they permit the blanketing of 
the best viewing hours with network programs. This not only ex- 
cludes local public service programs and entertainment designed to fit 
local tastes, but also tends to discourage the production of an adequate 
supply of new independently produc ed programs. This drying up 
of nonnetwork program sources deprives the public of the benefits 
of competition in programing and of access to a wide variety of 
programs. 

(3) If the FCC can revise or adjust the time options so as to open 
up part of the best viewing hours for local public service programing 
and for programs from sources other than a station’s primary net- 
work, then the objections to centralized control of the network por- 
tions of the schedules of affiliated stations will be largely obviated. 
However, the networks should consult with their affiliates as to pro- 
gram plans as much as possible, and should also permit full partici- 
pation by advertisers and their agencies in the selection of new pro- 
grams. Jt is known, of course, that a great deal of this sort of thing 
does take place. However, efforts should be made to expand suc h 
activities. 

Analysis 


The principal claim made here is that the public is deprived of the 

chance to see and enjoy the creative product of all the various sources 
of programing in the country because the three networks dictate what 
shall be seen, and what shall not be seen, during the hours when it is 
most convenient for the public to watch television. However, the issue 
is really broader than that. The public is injured if restrictive ar- 
rangements in the industry are permitted to dry up the supply of 
independently produced programs because this tends (1) to lower 
the quality of the local programing of affiliated stations and (2) to 
make it almost impossible for independent stations to continue to exist. 
In the first place the question arises, whether the public gets a less 
satisfactory program service; in the second, it may lose one or more 
addition: * program services completely, leaving it entirely dependent 
on 2 or 3 affiliated stations forced to rely more and more heavily on 
their net works for programing. 

Similarly, the public is injured if concentration on preserving the 
networks as a national advertising medium is permitted to bar the 
local and regional advertiser from reasonable access to television in 
good viewing times. The networks are entitled to make themselves 
into a national advertising medium if they choose, but having done 
so, they cannot be allowed to appropriate all the best time on local 
stations to the exclusion of local advertisers. And in the same way, 
their national programs, no matter how excellent, cannot be permitted 
to black out local public service programing and entertainment de- 
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signed to fit the needs of the local community.” The welfare of local 
business and the consideration and solution of local problems are of 
great public concern and must be served by the affiliated stations, 
which are licensed to operate in the interest of the public in their 
individual communities. 

Returning now to the question of undue concentration in program 
control, it cannot be denied that the development of networks has 
produced greater centralization in programing than would have been 
true if each station licensee were forced to plan and arrange for his 
entire program schedule, hour by hour. In other words, it is an in- 
escapable fact that the published schedules of stations in widely 
separated parts of the country are strikingly similar in the hours 
where the networks are feeding programs to their affiliates. However, 
it is equally clear that without networks it would have been impos- 
sible to develop the wealth and variety of programing that has been 

made available to the American people through advertiser-supported 
national programs. The netw ike have been ‘able to take the risks of 
major programing ventures, have lead the way in experimenting with 
new program concepts, and have, of course, made available the public 
events, sports, and other types of programs which require live broad- 
cast for maximum effectiveness. 

Quite clearly, however, it would not be advisable to permit the net- 
works to extend their programing activities to the point of furnishing 
the entire schedule of programs for their affiliates. That would cer- 
tainly violate the spirit of the Commission’s multiple ownership rule 
and would also make a mockery of the entire licensing process, which 
is designed to select the applicant best qualified to serve the special 
needs of the local community. So the matter becomes one of finding 
a proper balance between national and local programing, and this 
involves not only overall balance throughout the entire broadcast day 
but also some fair apportionment between national and local programs 
in the most convenient hours for viewing as well. 

The chain broadcasting regulations permit a station to option up 
to 3 hours in each of the 4 time periods into which the broadcast day 
is divided, but the networks actually assert the option only for a total 
of 9 hours per day. ABC does not as yet program this many hours 
per day, but NBC is now furnishing programing for 9 hours or more 
every day except Saturday and Sunday. CBS provides more than 9 
hours every day except Saturday, and up to 13 hours on weekdays. 
Quite aside from the question of the validity of the option, the FCC 
should consider the desirability of adopting some rules limiting the 
amount of network programing which can be accepted in station time, 
with particular emphasis on retaining some part of the peak viewing 
periods for local use. 

If some such regulation to insure balance as between local and na- 
tional programing were put into effect, the question of the control 
over national programing which is exercised by the executives of the 
three networks would become less acute. It is a little difficult, actu- 






% See testimony of Edward Breen to the effect that the two stations in Des Moines are 
80 loaded with network and spot advertising that there is a searcity of time for local 
projects (hearings, p. 2751). See, also, testimony of William W. Warren that independent 
stations perform an important service by carrying programs like local baseball which can 

a only during times when network programs are being presented by network 
affiliates (hearings, p. 2787). This raises a question as to how these local programs can 
be presented in markets which do not have independent stations and where the evening 
hours are occupied by network programs. 
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ally, to see how this centralization of control can be avoided. The 
networks should consult with their affiliates as to future program 
plans to the fullest extent possible, and should also permit ull par- 
ticipation by advertisers and their agencies in the selection or develop- 
ment of new programs. This process, while perhaps time consuming, 
would permit the maximum interplay of ideas in the selective process 
and would prevent the networks’ programing concepts from becoming 
inbred. Having gone through this process in good faith, it is prob- 
ably true that the network organization must make the final decision, 
since it is the only agency which is looking at the entire network 
schedule as a w hole. This still leaves room for what others may feel 
is arbitrary action,” but this may be unavoidable. The networks 
undoubtedly act out of a sincere desire to provide the best possible 
programs for the American public, and to a great degree they have 
been successful. 

However, there is need of opportunity for other creative program 
sources to find outlets for their product. This will be provided (1) if 
the networks give fair consideration to independently produced pro- 
grams which are offered for broadcast on their facilities,* and (2) if 
good viewing time is opened up to competition among all program 
sources through regulations limiting or adjusting the option rights of 
the networks. Only if this is done can the public really evaluate the 
programing judgment of the networks and function as the “monitor in 
chief” which Dr. Stanton says it is.” It is true that no network 
president can turn on what the public has turned off, but the public 
exercises only a sort of veto power over the programing which is 
offered to it. It can reject a program so decisively that the network 
is forced to withdraw it, but the full force of this popular judgment 
will be felt only if the public i is given other program choices to which 
it can turn as a means of expressing its preference. This is demon- 
strated by the fact that certain of ABC's programs outrate the CBS 
and NBC programs in the same time periods in those markets where 
all three networks compete on an equal basis, while in a two-station 
market the inferior NBC and CBS programs garner excellent ratings 
because they have no competition. The only alternatives which the 
public has is to watch the programs offered by CBS or NBC or ABC. 
In other words, the public cannot make an affirmative choice in favor 
of a program which it cannot get on its sets. If good broadcast time 
in the key markets is freed of network control there should be a sharp 
stimulus to the production of nonnetwork programs which can then 
be placed in competition with the offerings of the three networks. 
Where the independent producers dev elop more popular programs, 
the networks will be impelled to improve their schedules, and this 
inergacad competition will result in more and better program service 
forthe public. The option will no longer have the capacity to pro- 
tect weaker programs by tieing them to the popular shows in the net- 
work’s schedule. 


7 Hearings, p. 2240. 

% The question of whether the networks favor their programs over those of others is 
not related to the issues of the option and the must-buy and is therefore discussed below. 

7” Hearings, p. 2185. 

# On the value of increased competition and multiple program sources, see hearings, 
pp. 2224 and 2654. 

81 When solutions for the allocations problem are found so that more stations can be 
built, there will be a gréatly increased demand for oo programing. If the inde- 
pendent producers have left the field by then, or have become mere adjuncts to the net- 
works, the breakthrongh in allecations may be of little value since the new stations cannot 
exist without an ample supply of programing. 








58 TELEVISION INQUIRY 


(f) The remedy 


The proposal 


The following amendments have been proposed to the existing regu- 
lations of the FCC (quoting from pp. 1514 and 1515 of the hearings) : 


First: The regulations should be amended to provide that 
the placement of a program or the purchase of time on one 
station may not be made contingent on the placement of a 
program or the purchase of time on another station. The 
effect of this amendment would be to outlaw the must-buy 
practice and to eliminate its many harmful effects. 

XK * ok * * 


Second : The regulations should be amended to provide that 
no licensee may enter into any agreement or understanding, 
express or implied, whereby the broadcast of any program 
or series of programs is made contingent upon the broadcast 
of any other program or series of programs. The effect of 
this amendment would be to eliminate the time option and to 
outlaw practices of block booking, blind selling, and exclusive 
dealing if it is concluded by Congress and/or the FCC. 

Third : In cases where a station fills a high proportion of its 
program schedule with programs of a single network source, 
it might be difficult from a practical standpoint to determine 
whether this schedule was a result of any exclusive dealing 
arrangement or understanding. Tosolve this problem a third 
amendment might be added. This amendment would pro- 
vide that, if during any 52-week period an average of more 
than 75 percent of a station’s schedule during any of four 
segments of the broadcast day consists of programs from a 
single outside source—and not limiting it to networks only— 
or if during a 52-week period the station’s schedule between 
7:30 p. m. to 10:30 p. m. averages certain high percentages of 
programs from any single outside source, this fact shall con- 
stitute prima facie evidence of exclusive dealing. In such 
event, the station would be given an opportunity to rebut the 
presumption of exclusive dealing, and no penalty, such as 
suspension or revocation of the license, could be imposed until 
after hearing. The amendment could also be worded in a 
way which would afford appropriate exclusions for special 
events such as national political conventions, so the station 
would not be penalized by carrying that type of program. 

The reply 

All the arguments of the networks and their affiliates set forth 
above also apply here, of course, because they all deny the necessity 
or desirability of any such remedy. In addition, these parties ad- 
vanced certain specific arguments directed to the proposal itself, and 
also made certain general, overall arguments not discussed above. The 
arguments in the last two categories are set forth here: 

(1) These proposals represent more serious artificial restrictions 
than the option and the must-buy themselves. They are designed to 
curtail network service for the benefit of the independent stations and 
film producers, and would require affiliated stations to deal with pro- 
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gram suppliers not of their own choice and would thus impair their 
freedom to program their stations in the public interest. 

(2) Such regulations would cause such financial loss to the net- 
works as to require them to reduce or eliminate their program de- 
velopment and public service efforts and might convert their profits 
to losses. 

(3) The networks cannot survive without a reasonable asurance of 
general clearance by their affiliated stations. They need this in order 
to assure national advertisers of the nationwide circulation necessary 
to justify the high program costs and other general expenses incident 
to network service 

(4) The situations complained of, to the extent they actually exist, 
are due not to option time and the must-buy but to the scarcity of 
equally competitive television facilities. Congress should concentrate 
on finding solutions to the allocations problem, because most of these 
difficulties will end when more stations come into existence. 


General overall conclusions on option time and the must-buy 


(1) As to the suggestion with respect to the must-buy practice, it 
seems that, the matter of questions of the antitrust laws aside, of lim- 
iting the basic network requirement to a required minimum dollar 
purchase without specifying any particular stations as compulsory 
buys. Suggest close study and possible action. 

(2) As to the time option, no attempt has been made to decide 
whether it is legal or not, since that is a question which must ulti- 
mately be determined by the FCC or the courts. However, it seems 
clear that as it presently functions, the option imposes serious disa- 
bilities and disadvantages on independent producers of programs, 
nonnetwork advertisers, and independent stations. The FCC, after it 
receives the report of its own network study group, should therefore 
give serious consideration to reasonable limitations on, or adjust- 
ments in, the option as it now stands. Of course if the option is 
found to be illegal, it must be eliminated. But even in the absence 
of such a determination, regulations should be adopted which would 
open a fair part of the per iod from 7:30 to 10: 30 p. m. in each time 
zone in such a way as to provide opportunities for local advertisers to 
sponsor programs and for independent producers to offer their pro- 
grams in equal competition with the networks. This would be ac- 
complished through a reduction in the amount of time which could be 
optioned in the evening, or by requiring a shift of the network pro- 
gram block to a per iod earlier or later in the evening, or by the adop- 
tion of the limitation on programing from any one source, or by 
any other means which the Commission can devise. 

(3) For an example of the way the proposal would work, consider 
the present situation in Pittsburgh where KDKA-TV, unfettered by 
any option, mixes the programs of three networks plus a large number 
of syndicated films. As a result the community receives an excellent 
program service (though unfortunately only one), local advertisers 
have access to television, and independent film producers have an 
outlet for their programs. 

(4) Since whatever change may be adopted could be frustrated 
through informal understs undings in place of formal contracts, con- 
siderable care should be exercised in setting up safeguards to insure 
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that the objectives of the regulation are achieved in practice. If any 


such regulations were adopted, the presumption would seem a method 
of testing compliance with it. 


Analysis of further arguments 


Without concluding that the proposal is the best method of dealing 
with this problem, it appears that the networks have misconstrued it, 
as evidenced by some of their counterarguments. They say that it 
would interfere with the licensee’s freedom to program in the public 
interest by requiring him to buy programs from a source not of his 
own choice.*? This does not seem an accurate analysis, since the pro- 
posed rule does not require the licensee to do business with any one 
person or class of persons—it simply prevents him from taking more 
than a certain amount of programing from one source. Thus if a 
station affiliated with ABC had taken its maximum permissible per- 
centage of programing from that network, the station would simply 
be prevented from continuing to blanket its peak viewing time with 
more ABC programs. It w ould not be r required to buy half-hour film 
programs from a syndicator, but could buy any av: ailable program, 
either live or recorded, from CBS or NBC, or could fill the time with 
local live programing, either commercial or public service, or could 
use feature film. However, if a syndicator had a quality program 
and a local advertiser wished to sponsor it, they might be able to do 
business with the station licensee because he would no longer have any 
compelling reason to take a program from one particular source, 
regardless of quality. That is to say, he not only is not bound to take 
the program offered by his network at that point— he is not permitted 
to do so. Since he would not have any strong motives for taking 
a program from a network other than the one ‘with which it is pri- 
marily affiliated, all available sources of supply would have an equal 
competitive chance to sell him the programing he needs. He can make 
his selection in terms of quality alone. 

NBC indicated that such a restriction would cause an immediate 
financial crisis and would result in reduction of its program develop- 
ment and non-revenue-producing public services.** It is impossible 
really to evaluate this claim since it is simply set out in so many words, 
without any supporting detail. CBS also contended that this might 
involve loss of the revenue now derived from 1 hour of network service 
per night, while the expense of programing that period would con- 
tinue. “It indicates that this might convert its substantial profit status 
into a loss.** Here, again, it is impossible to assess this assertion in 
any real way. However, CBS and NBC predicted similar disastrous 
results when the chain broadcasting regulations were adopted, yet 
then proceeded to enjoy some ef the most porfitable years in the history 
of their radio operations. Since all that is suggested is that equal 
competition among programing sources and among stations be en- 
couraged, it seems ‘certain that the networks will be able to hold their 
own. “They are well established, are engaged in profitable operations, 
have experienced staffs, and enjoy very close relationships with the 
most powerful stations in the country. The networks are not houses 
of cards which are kept from collapse only by restrictive arrange- 


® Hearings, p. 2182. 
83 Hearings, p. 2308. 
* Hearings, p. 2164. 
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ments which protect them from the full operation of our competitive 
system. They have the best, and smartest, in the business. 

The claim that the neworks could not continue to operate success- 
fully without the assurance of general clearance afforded by the option 
was advanced by the networks and their affiliates alike. It is true 
that to function effectively as media of national advertising, the net- 
works need to be able to assure advertisers that they can provide broad 
enough clearance to sustain high quality programing at a reasonable 
cost-per-thousand. However, they are not entitled, nor do they need, 
to found such assurances upon restrictive agreements which tend to 
exclude nonnetwork advertisers and program producers from certain 
key markets during the most important evening hours. _ 

They are not entitled to do this because, as it pointed out 
above, the antitrust laws do not permit the employment of such shields 
against the erosive force of competition. They do not need to do 
this because, although the option has apparently been an effective 
device for achieving clearances, it is clear that there are other, equally 
effective forces working to produce clearances. As indicated above, 
these can be summed up and described in the phrase “affiliation part- 
nership.” ‘That is to say, the affiliation relationship itself affords an 
assurance of clearance for the network which is implemented and 
enforced by the ever-present threat of loss of the affiliation. There 
can be no doubt that an affiliation with a network is very nearly essen- 
tial to really profitable operation in most markets. The program 
service it supplies wins audiences and produces revenues, without 
out-of-pocket cost to the station, while permitting the sale of spot 
announcements, and program sponsorships in adjacent time periods. 
The desire to stay on friendly terms with the network and thus main- 
tain this profitable relationship is a strong motivation for substantial 
clearance for network programs.* 

Evidence to support this is to be found in a number of areas. In 
the first place, consider the situations where the option does not apply. 

Robert D. Swezey, general manager of WDSU-TYV, appeared be- 
fore the committee in support of present network practices. His is 
the only VHF station on the air in New Orleans, there also being 
one UHF station in operation there. He testified that he cleared for 
nearly 100 percent of the programs offered by NBC in option time,” 
although the station is also affiliated with CBS and ABC. The 
CBS clearance data referred to earlier indicates that WDSU-TV 
rejected orders for 34 network programs offered in evening option 
time, including the Ed Sullivan Show, G. E. Theater, Alfred Hitch- 
cock Presents, the Jackie Gleason Show, Arthur Godfrey’s Talent 
Scouts, I Love Lucy, the Phil Silvers Show, Jack Benny, the $64,000 
Question, Red Skelton, and December Bride. It is quite clear that 
the NBC programs which cleared in place of these offerings could 
not have done so by virtue of NBC’s option on the station’s time, be- 
cause the option is prohibited from operating against the programs 
of another network. It would also seem clear that the NBC pro- 
grams did not win clearance solely because of superiority over the 


® See testimony of Commissioner Rosel H. Hyde, to the effeet that the pressure on a 
station to broadcast a program does not come from the option so much as it does from the 
interest of the station in broadcasting network programs. (Hearings, pt. I, p. 201.) 

8 Hearings, p. 2764. 


92479—57—_—-5 

















62 TELEVISION INQUIRY 


rograms of CBS, since it seems obvious that some, at least, of the 
ate programs were inferior to some of the high-rated CBS pro- 
grams which were rejected. Mr. Swezey testified quite forthrightly 
that he took the NBC programs in preference to those of ABC and 
CBS because NBC is his basic network. In other words, like many 
of the other affiliates who testified, he apparently regarded his rela- 
tionship with his network as a valuable partnership and was willing 
to grant nearly universal clearance for NBC’s programs in return 
for the benefits accruing to the station as a result of its affiliation. 
Presumably this motivation to clear would operate even if the net- 
work had no option rights at all. In fact, it is the possibility of this 
kind of pursely voluntary general clearance which provides the basis 
for a suggestion that the FCC establish a presumption that any station 
carrying a high percentage of its programing from any one source 
is doing so pursuant to some exclusive dealing arrangement. 

Furthermore, the record makes it clear that high- quality programs 
now clear without. the option. All the networks broadcast certain 
programs which are completely outside of option time—for example, 
before 10 a. m., between 7 and 7:30 p. m., and after 10:30 p. m. (New 
York time). These programs have achieved substantial clearances 
without benefit of the option.” In addition, because of time differen- 
tials, all of the networks clear programs in certain markets outside 
of local fer hours, although the programs or iginate in option time 
in New York City. For ex xample, OBS spec ifies in its affiliation con- 
tracts that evening option time in the mountain time zone is 7:30 to 
10:30 p. m. local time. However, to the extent that its affiliates in 
this time zone who are interconnected carry the network’s programs 
live, they are actually broadcast during the hours 5: 30 to 8:30 p. m., 
only 1 hour of which falls within the option. ABC specifies the 
same option hours and clears some programs outside the option, but 
not to the same extent because a large part of its programing is 
apparently fed from a rebroadcast on the west coast. One other 
situation of this type was revealed in the documents filed in con- 
nection with testimony of Dr. Stanton which indicated that in CBS’s 
view the option does not apply to a program which straddles option 
time,” i. e., one which starts before 10:30 p. m. (in the eastern time 
zone) and runs beyond that time. At the time of Dr. Stanton’s tes- 
timony CBS was broadcasting four programs which fell into this 
category: Studio One, Ford Star Jubilee (every fourth week), and 
in alternate weeks, Twentieth Century-Fox Theater and the United 
States Steel Hour. He stated that the network was planning a new 
program, Playhouse 90, to be offered starting in September, in the 
period 9:30 to 11 p. m., eastern standard time, on Thursday. This 
program involved a large investment in both time and money before 
any clearances were obtained, but was undertaken in reliance upon 





% Hearings, p. 2765. See also explanation of John S. Hayes as to why WMBR-TV in 
Jacksonville, Fla., clears so many more CBS than ABC programs (hearings, p. 2550). 

8 Similarly, CBS has 1 basic required affiliate whose agreement contains no provision for 
option time, yet the records on clearance furnished by CBS indicated that this station 
cleared all but 6 of the network nighttime programs as ordered, and carried 3 of those on 
a delayed basis. 

8° For example, see hearings, p. 2847. 

© Hearings. pp. 1806. 2091. However, it is not clear how widely this view had been 
published. One CBS affiliate testified that CBS had never notified him of this interpretation 
of its option rights (hearings, p. 2582). It would appear that such an interpretation 
should be formally incorporated in the affiliation agreement so that all will be advised. 
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the expected quality of the program and the loyalty of the affiliates. 
All of these programs have achieved substantial clearances, appar- 
ently without benefit of the option.” 

And finally, virtually all of the affiliates who testified indicated 
that they would continue to clear quality programs even if there were 
no option.®? It would seem clear that both their own self-interest 
and the interest of the public which they are licensed to serve would 
require them to take high-quality network programing. There ap- 
pears no reason for assuming that the networks would not continue 
to offer such programs, or that their affiliates would not continue to 
have every incentive to take them. A network affiliation would still 
be a valuable asset to be preserved by cooperation in the matter of 
clearances. The network programs would in all likelihood still be 
the highest rated and the most talked about, and therefore extremely 
valuable in providing attractive adjacencies for national spot sales, 
The affiliate would still be faced with the problem of finding a re- 
placement for each program rejected, and would therefore probably 
limit such rejection to instances where a better program is readily 
available to him. It therefore appears that affiliates now clear for 
nearly all of the network programs offered to them even where the 
option is not operative. They apparently do so because of the over- 
o!] advantages of affiliation and the general high quality of the net- 
work program service. ‘These factors would still impel clearance if 
the option were curtailed or eliminated. There is little evidence that 
the network has eroded where not presently protected by the option. 

Actually, the option itself does not give the networks the assurance 
of general clearance which they say is essential to their operations. 
The record makes it clear that when an advertiser places an order for 
a network program to be placed in a certain number of markets, the 
network cannot tell him with any real certainty just which of its 
affiliates will clear for the program. First, it must place the order 
with each station, generally indicating the’ sponsor, its agency, the 
products to be advertised, and perhaps something about the nature 
of the show, its stars, producers, and so forth. It is only when it has 
received acceptances of the order—and this sometimes entails a number 
of followups to the original communication—that the network can 
advise the advertiser as to the exact lineup of stations which will carry 
his program, and often many of these will be doing so on a delayed 
basis.® 

If the option were fully binding and if the networks actually en- 
forced it, 1t would be expected that each program would clear every 
station for which it was ordered—unless the stations rejected it as 
being unsuitable or contrary to the public interest, which would raise 
some question as to why other stations were accepting it. In actual 
practice, however, very few programs achieve clearance in all the 
markets desired.“ Therefore, the option does not give assurance of 
any specific degree of clearance. Instead, experience has demonstrated 
that enough stations will clear for the programs offered by the net- 
works to permit them to deal with advertisers with confidence that 








* See hearings, p. 2846, for clearances achieved by Studio One and 20th Century-Fox 
Theater. 

® Hearings, pp. 2536, 2579, and 2641. 

*® Hearings, pp. 2246, 2495, 2537. 

™ Hearings, pp. 2224, 2447. 
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only they can provide broad enough coverings to take care of their 
needs. In many cases the orders sent out are for renewal for a show 
already being carried on the station or for a show to replace one pres- 
ently being carried. In such situations the network normally knows 
that the time period will be available and that the station will be 


glad to take the program being offered. The only real clearance 
problem arises where the network has not been feeding programing to 
a particular station in the time period for which it now has an order. 
It is precisely this situation for which the ope was designed but 
as we have seen above the option is not actually enforced to preempt 
the program blocking a network order. Instead, the natiek's prin- 
cipal leverage in getting the clearance desired is the general desira- 
bility of its service and its overall relationship with the station, It 
is upon this basis that it is normally able to work out clearance, per- 
haps on a delayed basis at first, with gradual improvement of time. 
And it is this general experience rather than the option which gives 
it assurance that it will be able to get the necessary clearances when it 
makes a new sale. 

There is an element of truth in the argument that many of the 
matters complained of are due to the scarcity of equally competitive 
channel allocations. No doubt the situation would be materially im- 

roved—though not entirely corrected—if solutions could be found 
in the near future for the allocations problem. However, this does 
not offer much solace now to those who are adversely affected by the 
option and the must-buy. Answers to the problem oF operatives more 
equally competitive stations are still remote, unfortunately. The 
conditions discussed above should not be permitted to continue indefi- 
nitely pending the search for solutions to a separate and highly com- 
plex problem. Therefore the FCC, after receiving the report of its 
network study group should act promptly to deal with these problems. 
In like manner, the Department of Justice should press its investiga- 
tion of the challenged practices as rapidly as possible, and if grounds 
for such action are discovered, should institute appropriate proceed- 
ings to protect equal competition in these areas. 


B. THE CHARGE THAT THE NETWORKS RESTRICT COMPETITION IN 
THE PRODUCTION OF PROGRAMS FOR NETWORK BROADCAST BY 
FAVORING THOSE WHICH THEY PRODUCE THEMSELVES AND 
OTHERWISE SEEKING DOMINANCE IN THE AREA OF PROGRAM 
PRODUCTION 


As has been noted above, it was suggested that the networks, since 
they control the programing released to their affiliates, have given 
preference to programs produced by, or under the control of, their own 
organizations. Since this matter is not strictly dependent on the option 
time and must-buy practices considered above (although it is indirectly 
related to them), it has been reserved for treatment at this point. 


The charge 

(1) Independent program producers have, in certain instances, sold 
programs to national advertisers for network release, subject to ap- 
roval of the program by the network in question. They have then 
ound that the network raises objections to the film program, which 
was fully satisfactory to the advertiser, and suggests the substitution 
of a network-produced program. In some cases the advertiser, in 
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order to get the time period on the network, has taken the network’s 
program although he may have felt that the nonnetwork program was 
superior. The networks have no monopoly on creative ability and the 
judgment of their executives is not infallible. It is difficult to be im- 
partial in program selection when one has a financial interest in some of 
the programs being considered but not in others. 

(2) In other cases, independent program producers have been in- 
duced to assign to the networks some participation in, or control over, 
the program series the producer is offering for network broadcast. 
The networks, through their control over the best time periods in the 
major markets, are in a position to exact such concessions as a condi- 
tion to agreeing to the broadcast of a nonnetwork program. 

The reply 

(1) The networks do not favor programs produced by themselves 
over those produced by others. Rather, they seek the best available 
program for each time period, regardless of source. They cannot af- 
ford to broadcast a weak program of their own merely in order to 
recoup their investment in it, because this will result in loss of audience, 
which is much more critical to the network than its investment in pro- 
gram development. The networks lose money on their program pro- 
duction activities. 

(2) The networks never acquire an interest in, or control over, in- 
dependently produced programs broadcast over their facilities unless 
they have furnished the capital required for their production or have 
supplied some other valid consideration therefor. 

General conclusions 

(1) The record compiled in the committee’s hearings is not suf- 
ficiently concrete with respect to these matters to permit definitive 
judgments on them. It is therefore hoped that the FCC’s network 
study group may be able to provide additional data which will permit 
the drawing of sound conclusions as to these important matters. 
Meanwhile, however, certain general comments on the basis of the 
present limited record are in order. 

(2) Since it would appear that the networks must have the right 
of final decision as to the makeup of their respective program sched- 
ules, it must be conceded that they have the power to grant preferential 
treatment to their own programs if they so desire. On the other hand, 
it seems clear that their long-range best interests require them to pre- 
sent the strongest possible programing, without regard to source. But 
human nature being what it is, there seems to be a strong possibility 
that, on occasion, the network executives involved in these program 
choices have not acted with complete impartiality, with consequent 
injury to competing program producers. The evidence does not dem- 
onstrate that this has happened to such a degree as to necessitate drastic 
measures, such as divestiture of program production. However, since 
abuses are possible the FCC and the Department of Justice should look 
into the matter further, and should do so on a continuing basis where 
complaints are registered with them. 

(3) Similarly, there is evidence that the networks have acquired 
interests of various sorts in independently produced programs which 
are broadcast over their facilities, but this information is not suffi- 
ciently detailed to permit determination of the exact circumstances 
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in each case. It is clear, again, that the strategic position of the 
networks invests them with the power to exclude an independent 
program from their network schedules, if they so choose, unless the 
owners of such programs permit the networks to acquire an interest 
therein. In this kind of situation, however, there is no countervail- 

ing interest to impel the networks not to take advant age of their posi- 
tion—except, of course, that if the demands of one network were too 
extreme, it might lose the program to a competing network. Even 
where a network provides the capital to finance production of a pro- 
gram series, this may not eliminate the possibility that it has used its 
control of program time to exact an interest in someone else’s program. 
Many independent program producers are strong enough to provide 
their own financing without assistance from the network. The one 
thing which the latter can provide which the producer needs is time 
for the program. There is danger that a network may insist on an 
interest in the program in return for making a time period available, 
and then provide the necessary capital by way of justification for its 
acquisition of such an interest. As a consequence, the Department 
of Justice should look into this entire subject to see if any violation 
of the antitrust laws is involved, while the FCC should consider 
whether, in any event, it should adopt rules prohibiting or regulating 
the acquisition by the networks of interests in independently produced 
programs. 

(4) There is a related problem which, however, did not receive ma- 
jor attention during the committee’s hearings. In a number of in- 
stances networks have acquired control over independent program 
sources, either through buying producing companies or by hiring their 
key personnel. In the former case, this would seem to tend toward 
reduction in competition in violation of the antitrust laws. The other 
procedure can produce results just as undesirable, although it may 
not violate the law. Again, the Department of Justice and the FCC 
should look carefully into these matters. 

Analysis 

The record is not fully satisfactory in this area. Although ample 
opportunity to appear before the committee was afforded to inde »pend- 
ent program producers having direct knowledge of these matters, 
none of on availed themselves of the chance to testify. Some of 
them did, however, appear before the Antitrust Committee of the 
House Judiciary Committee. In any event, certain conclusions can 
be reached on the basis of generally known facts as to the character 
of network television, while others are suggested by information sup- 
plied by the networks themselves. There can be no doubt, for example, 
that the networks occupy such a key position, by virtue of their control 
over the best time in the key markets, that they have the power either 
to exclude independently produced programs from their schedules, 
thus making way for their own programs, or to give such progr ams 
access to network time only in return for the granting of an interest 
in the independent programs. The power exists—it is just a ques- 
tion of whether it is exercised. It is equally clear, of course, that 
either practice would be contrary to the public interest. The f act that 
the networks exercise such a high degree of control over the country’s 
scarce television frequencies—either directly or with respect to those 
licensed to their affiliates—does not justify such conduct, but rather 
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requires careful governmental scrutiny to see that this position of con- 
trol is not abused. The networks cannot be permitted to tie-in their 
control of time on their facilities with any other products or services 
they may have to sell. This would not only be unfair competition 
but might result in the public’s receiving an inferior program service. 
Judge ‘Barnes of the Department of Justice testified (pt. I, p. 410) 
that: 

* * * we have under study complaints that the networks 
insist on some occasions that sponsors use programs owned 
or controlled by the networks. The charge has been made 
that this is particularly the case in connection with prime 
time—that is, between 7: 30 and 10:30 in the evening. You 
will recall that the Supreme Court, in the Paramount case, 
required the control over the exhibition of motion pictures 
be divorced from their production and distribution. We be- 
lieve that if a similar situation is to be avoided in the tele- 
vasting industry, the networks must not condition access to 
the airways on use by the advertiser of a network-owned 
program—providing, of course, that the sponsor has a pro- 
gram which meets reasonable standards of merit in the public 
interest. 

Just as a patentee may not extend the exclusive privilege 
granted to him by Congress so as to control competition be- 
yond the scope of the ‘patented invention, so telecasters, I 
think, should be careful to avoid seeking to use their broad- 
casting privilege to control commerce in an area beyond the 
scope of their license. 


* * * No doubt the networks would agree to these statements. 
They insist that they do not discriminate against independently pro- 
duced programs by giving preference to shows developed by their 
own production division.” On the contrary, they contend that com- 
petition among the networks compels them to use the strongest pro- 
grams available, whatever their source,’® and they point out that a 
high percentage of their programing is, in fact, produced by inde- 
pendent agencies.” They make the further point that they lose 
money on their program production operations, so that it should be 
clear that they do not engage in such activities solely for profit.® 

It would certainly seem that the networks would have to give pro- 
gram quality first priority simply in order to survive in the intensive 
competition for audiences. It would be extremely shortsighted for 
a network consciously to require the use of a weak program of its own 
in preference to a stronger program produced by someone else. But 
this does not completely eliminate the danger that the networks may 
take advantage of their control of broadcast time to push their own 
programs in competition with those of independent producers. In 
the first place, no one’s judgment as to the quality of programs is 


® Hearings, pp. 1790, 2174, 2236, 2419, 2495. 

% Hearings, pp. 1794, 2174, 2419. 

Hearings, p. 1790 (CBS, 50.2 pereent of sponsored programs produced by outsiders) ; 
p. 2394 and reply to network questionnaire (NBC, 71.6 percent of all programs produced 
by nonnetwork agencies) ; p. 2494 (ABC, 86.8 percent of all programs produced by agen- 
cies other than the network). 

%*% Hearings, pp. 1795 (CBS lost $7,100,000 on commercially sponsored programs in 1955), 
2419 (NBC lost $8,600,000 on commercial programs in 1955). Of course, the networks 
incurred heavy additional costs in connection with their news and sustaining programs. 
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infallible, and in a close case it would be perfectly natural for the 
network executives to prefer a program which they or their asso- 
ciates had conceived and developed—and in which they may have 
invested hundreds of thousands of dollars of their stockholders’ 
money. And in the second place, if the network’s people feel that a 
program which they have produced is as good as, but no better than, 
a number of independent program packages being considered by an 
advertiser, they enjoy a competitive advantage over the other pro- 
gram sources concerned. All they need do is to insist that none of the 
independent programs proposed fits the mood the network is tryin 
to develop on the evening in question, or that none of them will “hol 
up in the time period’”—meanwhile reiterating that the ultimate re- 
sponsibility for program decisions is theirs, which is perfectly true. 
At the same time they can keep proposing one or more programs pro- 
duced by their own organization, and sooner or later the advertiser is 
likely to accept a network-produced program, unless he is willing to 
give up his time period. Certainly no other supplier of programs 
is in a position to compete in this way. 

The Committee inquired into two situations involving questions of 
this kind. In the first case, CBS, in making its programing plans 
for the fall of 1956, developed the concept of a 90-minute weekly 
dramatic program to be called “Playhouse 90.” The series was to 
consist of 36 live programs to be produced by CBS and 8 or more film 
programs to be produced by Screen Gems, Inc., a subsidiary of Colum- 
bia Pictures Corp. It was decided to schedule this on Thursday eve- 
ning between 9: 30 and 11 p. m., which period had been occupied by two 
CBS-owned shows and by “Four Star Playhouse,” an independently 
produced film program which had been broadcast on the network for 
4 years, 

The ideas underlying this new program were apparently sound— 
and certainly “Playhouse 90” has been, generally, both a critical and 
a popular success. However, the record seems to show that CBS made 
the decision to experiment with this new program format without the 
concurrence of the advertisers then occupying the time, or their agency. 
Their position is expressed in a letter from a vice president of the 
agency to the vice president of CBS television in charge of sales, which 
said in part: 


This all boils down to the fact that Bristol-Myers, Singer, 
and General Foods have now been told by CBS that CBS is 
not taking their time away from them provided they buy 
the program that Columbia has arbitrarily put into their 
time. Also, the fact that no other time is available to them. 

* * * x * 


We do not believe that it is proper for CBS to force a client 
as important as General Foods, into the type of entertainment 
which is in no way consistent with their advertising taste. 
Nor do we believe that it is any more proper to force a suc- 
cessful program for Singer and Bristol-Myers off the air 
for an untried format built for the benefit of the network 
itself. 


® Hearings, p. 2241. 
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The other case involved the CBS schedule for Tuesday evening from 
9to 9:30 p.m. In February, 1955, that time period was occupied by 
a CBS-produced program called “Meet Millie,” which was sponsored 
by Carter Products, Inc., and Pharmaceuticals, Inc., on alternate 
weeks. This was not a strong show, so a search was begun for a new 
program. The agency for Carter suggested a CBS-produced pro- 
gram (which was found to be unavailable) and “You Can't Take It 
With You,” a film series to be produced by Screen Gems, Inc.; CBS 
proposed “Joe and Mabel,” a filmed program bemg developed for 
CBS by an independent program packager. At least one of the ad- 
vertisers was interested in “You Can’t Take It With You,” to the ex- 
tent that it apparently signed an order for it, subject to CBS’s ap- 
proval.?°° A pilot film of the first episode of this program series was 
shown to representatives of CBS but they rejected it as not being 
suitable for the time period in question for the reasons that it went too 
far in exaggerating reality, that all the material in the play of the 
same name had been put in the first show and there was nothing left 
for the rest of the series, that the television screen was too confining 
for the frenzied activity of the show, that most of the characters 
seemed superficial, etc. 

The advertisers then agreed to sponsor “Joe and Mable” beginning 
in September, 1955. However, CBS decided that the programs which 
had been produced did not measure up to the network’s standards, so 
CBS took over full production of the series and filmed 13 episodes. 
Meanwhile, “Meet Millie” had been continued on an interim basis. 
Carter did not renew its facilities agreement and Pharmaceuticals 
took over full sponsorship of the period. It understook sponsorship 
of “Guy Lombardo’s Diamond Jubilee.” but became dissatisfied with 
that program. CBS again suggested “Joe and Mabel” and the spon- 
sor agreed to use it for a 14-week summer period. 

No one will dispute that a network has the legal responsibility of 
programing its owned-and-operated stations in the public interest, as 
it interprets that interest in the exercise of its own best judgment. 
However, it must carry on its program operations in the light of eco- 
nomic reality and the limitations of the antitrust laws. As to the 
economic reality: The commercial programs which the network se- 
lects for broadcast, not only over its own facilities but over those of 
certain of its affiliates as well, are sustained by advertisers who sponsor 
them. These advertisers provide the funds necessary to purchase the 
two essential ingredients—broadcast time (the charge for which in- 
cludes the expenses of interconnection) and programs to be exposed 
in that time. If it has elected to employ network rather than spot 
television, an advertiser can only order the time through a network, 
which not only sells the time of its owned-and-operated stations but 
acts as sales agent for that of its affiliates also.’ 

However, although the networks are suppliers of programs as well 
as time, they are not the only sources available in this area. Here 
they must compete with independent producers of programs—and 
that brings us to the limitations of the antitrust laws. It is the policy 
of these laws that no one shall monopolize any area of interstate com- 





10 Dr. Stanton testified that a network advertiser can buy an independently produced 
program only subject to the network’s approval (hearings, p. 2255). 

101 As noted above, of course, the sale is not actually completed until the individual 
affiliate accepts the order forwarded to it by the network. 
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merce (except for regulated utilities) and that those engaged in such 
commerce shall be permitted to compete on equal terms. This policy 
applies fully in the area of the production and sale of programing 
for television broadcast. Only in this way can the public hope to 
get the best programs available; and only thus can Government regu- 
lation, including program censorship, be avoided. 

As we have seen above, both in terms of theory and practice, a net- 
work is so situated that in the sale of programs to network advertisers 
it occupies a position of strong advantage as compared to competing 
program suppliers. This gives rise to a possibility that it may so 
exercise the power inherent in its position that it could take unlawful 
advantage of its competitors. It is interesting to note that CBS 
held its plans for “Playhouse 90” in abeyance pending submission of 
the matter to its general counsel, and proceeded only upon receipt 
of his opinion that no violation of the antitrust laws was involved.” 
Similarly, in connection with “Joe and Mabel,” its people were ap- 
parently advised that they should not take the position that this was 
the only program acceptable to CBS or that the time period was being 
reserved for CBS shows—at least they are careful to say that they 
did not do so at least five times in the memorandum submitted to the 
committee, and its attachments.?°* 

Some of the advantage enjoyed by the networks is inescapable. A 
network can effect a sale of one of its programs to an advertiser 
simply by convincing him that it is a desirable property and will 
accomplish the desired result in terms of advertising impact. On the 
other hand, an independent producer seeking net work exposure must 
first convince an advertiser on this score, and then must sell the pro- 
gram all over again to the network since the advertiser will buy it 
only on the condition that it meet the network’s standards.*** Since 
these standards are apparently never spelled out fully and there is 
no review of their interpretation and application by the network, it 
is quite likely that the independent program supplier would feel bet- 
ter about the whole matter if the final arbiter of the merit of his 
program was not a competitor with unsold programs of its own at 
hand. But as we have seen, this final approval by the network cannot 
be dispensed with because the law imposes responsibility for such 
decision on the licenses of broadcast facilities. Devens it would be 
desirable if all the affiliates of a network could jointly participate in 
the selection of the programs which they are to broadcast; but that 
is probably not practicable, so in actuality the decisions are made 
by the networks, subject to the affiliates’ right to reject the programs 
when offered to them. So the most that can be sought is some guar- 
anty that this responsibility is exercised fairly in selecting programs 
from among those offered by all suppliers. And in that connection 
it would be well if those who make these selections were at all times 
deeply conscious that the imposition of responsibility for such choice 
has not necessarily endowed them with superior taste or infallible in- 
sight into the needs and desires of the public. Their responsibility 
must be soberly and fairly exercised in the interest of the public and 
with full awareness of the dual position which the network occupies. 


1038 Hearings, p. 2233. 
1088 Hearings. 
1% See note 100 above. 
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In the case of “Playhouse 90” CBS has apparently developed a 
suceessful new program concept, and the public ion benefited thereby. 
But on the other hand, “Four Star Playhouse” had apparently been 
a successful program for 4 years, and its sponsors wanted to renew 
it. CBS could hardly say that the program was not in the public 
interest, since it had broadcast the series for such a long period. So 
despite its contention that the program was not a strong one, CBS 
was careful not to say that it was unacceptable and indicated that the 
sponsors had been told the network would try to find another time 
veriod for the program if that were desired—but at the same time 
it advised the advertisers, “that CBS television could give no assur- 
ance that a suitable substitute time period would be available.” 

All this left the producers of “Four Star Playhouse” in a very 
disadvantageous position. They had a product that was “acceptable” 
for network broadcast and two advertisers with a network time period 
who wanted to buy the program for broadcast at that time. Yet de- 
spite this apparently favorable situation they lost the sale and the 
program is no longer being produced. This came about because of 
the insistence of CBS that its new 90-minute program had to go into 
the periods 9:30 to 11 p. m. on Thursday,’ and because of the im- 
probability that any other time could be found for the independently 
produced program. This illustrates the dominant position of the net- 
works in this field and the unilateral manner in which their power 
can be exercised. The independent program agency lost a sale it 
would otherwise have made because it could not compete on equal 
terms. The advertisers may now be content with the situation, but 


their initial ere were apparently ignored. The public pre- 


sumably has benefited because a new, high-quality program has been 
made available for its enjoyment—but it will not benefit in the long 
run in the networks’ control over programing—necessary though it 
is—is arbitrarily, or selfishly, exercised. 

The case of “Joe and Mabel” is somewhat different. It seems clear 
that the network’s program judgment was not so sound here as in the 
case of “Playhouse 90,” since this new program was apparently run for 
14 weeks without attracting much attention and then dropped. Of 
course, CBS can say that no one can tell whether “You Can’t Take It 
With You” would have been successful—and its people set forth some 
cogent reasons for feeling that the program would not have succeeded, 
at least in the time period involved. But here, again, the network 
never said the program was unacceptable, and in fact indicated that it 
would accept it for the period 10:30 to 11 p.m. on Thursday *°’—from 
which it would presumably have been ousted by “Playhouse 90.” It 
would appear that this willingness to broadcast the program on the 
network, even in nonoption time, substantially undercuts the network’s 
stated reasons for rejecting it for the 9 to 9:30 p. m. Tuesday time 
period, since some of these reasons, at least, went to its suitability for 
any time period. While it is true that no one can now say whether 
“You Can't Take It With You” would have succeeded, the fact remains 
that Screen Gems is an established and successful producer of televi- 


16 Hearings, p. 2232. 

106 Actually, the selection of this time period would seem probably to have been dictated 
by the weakness of the two CBS-owned programs in the 10 p. m. period rather than by any 
deficiencies on the part of Four Star Playhouse. 

1% Hearings, p. 2259. 
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sion programing—and is, in fact, the organization which CBS selected 
to produce a number of film programs for “Playhouse 90.” Tt seemed 
confident that it could develop a successful series along the lines it had 
projected, and there is certainly some basis for a suspicion that such a 
series might have done at least as well as the three progreme—+ Meet 
Millie,” “Guy Lombardo’s Diamond Jubilee,” and “Joe and Mabel’- 
which CBS did accept for the time spot. 

Certainly the public was never given a chance to express its prefer- 
ence, either through network exposure or preview testing. Screen 
Gems suggested that its pilot film and one of “Joe and Mabel” be sub- 
mitted to a comparative public test. The attitude of CBS is reflected 
in its memorandum submitted to the committee in which it said: 


The suggestion was rejected because of the belief of the 
executives of CBS television that it is their responsibility to 
determine the composition of CBS television network pro- 
grams and that CBS television cannot abdicate that responsi- 
bility to a popularity contest. It was also the belief of the 
CBS television executives that no matter how carefully the 
sample audience were selected, it would be impossible for that 
audience to have any opinion as to the suitability of the pro- 
gram for the time period or as to the possibilities for the fu- 
ture programs of the series.*”* 


The first sentence of this statement hardly comports with Dr. Stanton’s 
insistence that the public is the monitor in chief which determines the 
network’s programing or with his testimony as to CBS’s use of such 
testing methods *°°—nor, for that matter, w ith the well-known reliance 
of all the networks upon ’the various rating services in appraising and 
revising their pr ogram schedules, although the ratings reflect nothing 
but popularity. Similarly, the reference to the audience's inability to 
evaluate the program in relation to a particular time period would 
seem equally applicable to the cases where the network does use such 
preview testing, while the concern for the possibilities for future pro- 
srams in the series—the argument that all of the original play had 

en included in the first episode—is violated by the network’s ex- 
pressed willingness to accept the series for another time period, in 
which it apparently felt the producer would be able to supply 39 
weekly episodes. 

It would seem clear that the network exercised its power in this 
situation to reject an outside program under such circumstances that 
it was able later to sell one of its own productions for the time period 
in question—a program which was not an outstanding success. Again 
recognizing that the network must have this ultimate control over 
its programing, it is hard to discover any benefit to the public in 
CBS’s discharge of its responsibility in this case. It did not get a 
superior program—but CBS did recoup part or all of its investment 
in “Joe and Mabel.” 

The problem posed in situations of this kind is a very difficult one, 
since it involves close questions in the area of discretionary action. 
It is not something which can be well or easily regulated by govern- 
mental authority and such minute regulation of program matters 


108 Hearings, p. 2257. 
1% Hearings, pp. 2185, 2242. 
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would be completely undesirable. The only solution which has been 
proposed is that the networks be divested of their program production 
units as the film producers were divested of their theater outlets some 
years ago. It would seem, however, that although there are grave 
problems in this area, this proposal is too extreme, at least on the 
present record. Of course the FCC network study group, the Depart- 
ment of Justice, or later committee investigation may reveal additional 
facts which might alter this conclusion. 

On this record, however, it would appear that it is in the public 
interest for networks to produce a limited amount of programing. 
Of course a major part of this would be in the areas of news, public 
affairs, and sustaining programs (including both public service and 
entertainment), because these are program categories in which there 
is little or no nonnetwork activity. But above and beyond that, the 
networks should be permitted and encouraged to produce certain com- 
mercial programs as well—at least as long as they do not take advan- 
tage of their position to favor their own programs as against those 
of others. There may be new, experimental types of programing 
that no one else can develop, leaving a void unless the networks act 
to fill it. And it may be sound practice for the networks to have a 
number of program ideas, film pilots, or audition television recordings 
always on hand for presentation to advertisers when sudden program 
changes are necessary or when other sources of programing do not 
offer anything of the kind or quality desired. In this way the net- 
works can stimulate improved program standards through competi- 
tion, raising the level of quality generally. However, the FCC and 
the Department of Justice should promptly and thoroughly investi- 
gate all complaints alleging abuse of power on the part of the net- 
works, in order to maintain competitive equality and prevent the net- 
works from using their control of scarce television frequencies to 
advance their programing activities unfairly. 

A related problem is posed by the obvious possibility that the net- 
works, in exercising final control over the make-up of their program 
schedules, may refuse to grant approval to an independently pro- 
duced program in which an advertiser is interested unless the pro- 
gram’s producer will permit the network to acquire an interest in, 
or some control over, the program. Such interest or control might 
take the form of a share in the title to the program, participation in 
the profits derived from it, totally or partially exclusive broadcast 
rights, complete or limited syndication or sale rights following net- 
work broadcast, film rights, merchandising rights, and other similar 
interest—or any combination of these. These rights are sometimes 
quite valuable monetarily, and may be of further interest to a particu- 
lar network as a means of retaining the program for its own use as 
against the other networks. 

In the case of claimed preference by the networks for their own 
programs there was at least the safeguard that no network could 
afford to reject a really superior independently produced program 
because of the intensive competition for program dominance among 
the networks. But in the case of alleged insistence upon acquiring an 
interest in independent programs placed on the network, no equally 
powerful deterrent exists—although it is true, of course, that if a 
network demanded too great a concession it might lose the program 
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completely. But basically, once a network has decided that a program 
tendered to it is suitable for network broadcast, then the natural in- 
clination would seem to be to seek some partic ipation in the financial 
benefits of the program or some hold on further network rights, rerun 
rights, or other means of controlling the program. 

Thus the motivation to require the grant of some interest in an 
independent program would seem to exist, and certainly the network 
is in a strong position to negotiate for such an interest. There is no 
evidence in the record that any network has ever insisted upon such 
a participation as a condition to approval of the program for network 
use. There is, however, evidence that networks do negotiate for par- 
ticipation in programs which have either been completely developed 
and produced at their expense or which have been carried from the 

ilot film stage onward with financing provided by the networks.’'° 

3ut the bulk of the information on this subject was furnished to the 
committee in answer to its network questionnaire.“ These replies 
contained the following information, in part: 

ABC owned a 100-percent interest in 13.1 percent of the 
programs broadcast over the network in 1955 (including some 
news and public service programs), and owned a partial interest 
in 4.5 percent more. During 1955, it acquired a partial interest 
in residual rights to “Wyatt Earp” and “Jim Bowie” (both 
independently produced) in return for financing the pilot films. 

CBS owned a 100-percent interest in 12.5 percent of the spon- 
sored programs broadcast over the network in 1955, and had a 
yartial interest in 44.44 percent more. It owned a 100-percent 
interest in 58.33 percent of its sustaining programs and a partial 
interest in the remaining 41.67 percent. During 1955 it acquired 
rights in 7 independently produced programs: “Adventures of 
aaa “Barker Bill’s Cartoons,” “Brave Eagle,” “I’ve Got. 
a Secret,” “My Friend Flicka,” “Robin Hood,” and “Wanted.” 
In two cases a pilot film was shown to CBS, which then paid 
for the pilot and agreed to pay for 25 additional productions 
in return for exclusive television rights for a limited period in 
one case, and for exhibition, distribution, and certain subsidiary 
rights in the other. In two other instances the program was 
originally furnished by the producer directly to the advertiser, 
with CBS later a acquiring exclusive broadcast rights from the 
producer, in one case paying a specified weekly sum and in the 
other furnishing the master ‘of ceremonies for the show. In two 
eases CBS acquired broadcast rights to programs (in one case 
a half interest) in return for a specified sum per program. And 
in the last case, CBS acquired exhibition, distribution, and cer- 
tain subsidiary rights before a pilot film was produced, paying 
for the pilot and later exercising an option for 19 additional 
programs, for which it agreed to pay. 

NBC owned a 100 percent interest in 28.4 percent of the pro- 
grams broadcast over the network, and apparently owned a par- 
tial interest in an additional 39.5 percent. The network indicated 
that it acquired interests in programs produced by persons out- 


10 Hearings, pp. 2418-2419. 

111 Some of this same material, together with additional information, was later furnished 
to the Antitrust Subcommittee of the House Committee on the Judiciary. It will not be 
possible to evaluate this material fully until the committee hearings are published. 
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side of NBC in two ways: (1) Through the investment of funds 
in developing new programs (Dragnet, Frontier, I Married Joan, 
It’s a Great Life, the Loretta Young Show, Medic, and the Mickey 
Rooney Show) and (2) through the investment of funds in new 
programs already developed through outside funds but for which 
only a pilot program has actually “been produced (White Mane, 
Cireus Boy, and the Adventures of Sir Lancelot). In a few 
cases (for example, Meet the Press and You Bet Your Life), 
NBC has purchased all of the rights to a basie property. 

In those cases where the networks contribute financing or other 
assistance in connection with the development of new programs which 
would otherwise never have been produced, it is clearly in the public 
interest for the networks to acquire interests in programs produced 
by outsiders. However, it is possible that in some cases the inde- 
pendent producers concerned do not really need the assistance of the 
network and that this is given simply to provide some justification 
for the network’s acquisition of an interest in the program. Thus 
some of the producers of programs in which the networks have ac- 
quired participations are substantial concerns with ample capital, 
so that 1t would not appear. that they needed the financing arranged 
for by the networks. That is, they did not need the networks’ money, 
but they did need access to broadcast time which only the networks 
can give. 

As has already been indicated, the record in the committee’s hear- 
ings does not furnish a basis for any specific action at this time. 
However, the danger of abuse of power which is possible in this sit- 
uation is such that the FCC and the Department of Justice should 
always be on the alert and should investigate any complaints of 
improper practices which they may receive. 

One other aspect of program control was mentioned during the 
hearings, but not discussed at any great length. This concerns the 
purchase by the networks of competing program suppliers, or their 
employment of such suppliers or their key personnel. One witness 
referred to a report that Talent Associates, Ltd., an independent 
company that packages and produces television programs, has sold 
its exclusive TV services to the National Broadcasting Co. for 7 
years.'’? In its reply to the committee's network questionnaire, CBS 
indicated that it now employs 9 persons who were formerly and/or 
now are independent packagers of 21 different programs. It further 
stated that Louis G. Cowan had become a vice president of CBS, in 
an advisory capacity. Mr. Cowan has been associated with the pack- 
aging of some 24 independently produced programs. Its reply also 
indicated that CBS had purchased Terrytoons, Inc., a producer of 

cartoons. NBC reported that it employs 4 individuals who formerly 
operated as independent packagers, having been connected with 11 
television programs. More recently the press has carried reports that 
NBC is buying Barry & Enright, an independent packaging firm.’™ 

It would appear that at least those transactions involving acquisi- 
tion of the assets of competing suppliers of programs might raise 
questions under the antitrust laws. The other arrangements referred 


U2 Hearings, p. 1594. 
48 Broadcasting-Telecasting, March 25, 1957, p. 42. 
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to also nepereant a trend toward lessened pemenesios and increased 
control of programing. Certainly matters of this kind should be 
carefully followed by all responsible agencies. 


C. THE CHARGE THAT THE NETWORKS ARE INVADING STATION 
TIME 
The charge 
The networks have increasingly programed into station time. 
Although their affiliated stations have the right to object such pro- 
graming, the desire to preserve their affiliation induces many stations 
to om the additional programs even though they fall outside the 
networks’ option. This cuts into the stations’ revenues and further 
reduces opportunities for nonnetwork advertisers and program 
producers. 
The reply 
The affiliated stations are permitted, under FCC regulations, to 
accept network programing in excess of the networks’ option time 
periods. Some of the periods during station time in which network 
programs are offered were not previously programed by many stations 
at all. The stations accept the additional service from the networks 
voluntarily, because the networks cannot require them to take it. 


General conclusion 

The extent to which affiliated stations clear for network programs in 
nonoption time simply reinforces the conclusion (already drawn 
above) that it is the desire of the station to keep its network affiliation 
and maintain friendly relations with the network, rather than the 
option, which effects clearance for network programs. Such clearance 
over and above the option periods (except for special events) aggra- 
vates all the problems of the nonnetwork advertiser, the independent 
program producer, the independent station, and the public which are 
discussed above, particularly in the eastern and Pacific time zones. 
Some restriction or adjustment of this network programing is there- 
fore necessary lest television becomes a completely national medium 
serving no local needs and almost entirely dependent on network 
service. 

Analysis 

This matter has already been discussed at several points above. As 
has been noted, all three networks now program in the 7 to 7: 30 p. m. 
and the 10:30 to 11 p. m. time periods, while NBC and CBS have 
heavy daytime schedules and NBC has inaugurated regular program- 
ing in the late evening hours.'** Much of the network’s programing, 
therefore, now falls outside of option time. To the extent that the 
networks have been able to get clearance for these programs, it is 
apparent that the option is not as essential as they say since they get 
satisfactory results on the basis of program quality and the desire 
of their affiliates to maintain a friendly working relationship with 
their networks. 

Much of this programing is no doubt of high quality, but every time 
period filled by a network with programing tailored to national tastes 
and carrying the advertising messages of national sponsors is one more 
period which is not available for programing directed to local needs 
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and sponsored by local advertisers, or for educational, discussion, or 
other local public service programs."** The networks contend that 
there is ample time available for independently produced programs, 
but in their drive to expand their schedules they seem determined to 
destroy whatever validity their argument has. 

There is another aspect of this problem which is important. If a 
station accepts network programing in nonoption time it is compen- 
sated at the percentage of its time charge specified in its affiliation 
agreement. This results in its receiving less revenue than if it pro- 
gramed the period itself..° This means less money for its local 
programing activities, and this in turn, when coupled with the reduced 
incentive to build a local program schedule which might be the conse- 
quence of continued inroads into the areas of station responsibility, 
may mean a decline in initiative on the part of local stations and an 
increased reliance on the networks. 

All things considered, it would appear that this trend toward in- 
creased network programing should be halted—and perhaps reversed. 
It is true that the networks have chosen to operate as a purely national 
medium—but it is clear that all television should not follow suit. It 
must maintain and strengthen its local roots and perform more effec- 
tively its local functions. This can never come about if the role of 
the networks continues to grow and that of the affiliated stations 
continues to diminish. 

The simplest way to deal with this matter would be for the Com- 
mission to adopt a rule completely forbidding, or sharply limiting, 
the acceptance of program service from a network outside of option 
time—except for public service features or important sports events 
carried live. It may turn out that, as a practical matter, this is the 
only way in which the problem can be dealt with, but in the first 
instance it would seem that some less drastic method should be em- 
ployed. The networks may wish to proms this kind of supplemental 
program service to their owned and operated stations, if they are so 
located that this can be done. In addition there may be certain affili- 
ates which cannot otherwise program these periods effectively and 
which would appreciate having the programing as a helpful addi- 
tion to their overall schedules."*’ But it would seem that the networks 
should not be permitted to try to clear for such additional programs 
on stations which have already sold the time in question or otherwise 
put it to use. Certainly they should not be allowed to exert any pres- 
sure to require such clearance, but should simply make the additional 
programing available, if they so desire, and leave the matter of ac- 
ceptance or rejection to the station without any further activity on 
the part of the networks. It is recognized that this will place limi- 
tations on such programing because of the reduction in revenues 
which can be expected from it. But the alternative would be to 
permit the networks to make the same sales efforts as to programs 
offered in station time as it makes for programs broadcast in option 
time—and with like results in terms of extensive and steadily growing 
clearances. 











15 Hearings, pp. 2672—2673. 

116 Hearings, p. 2673. 

17 See hearings, p. 2724, as to the value of NBC's early morning and late night pro- 
graming. 
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Since all of these considerations are somewhat indefinite, it is diffi- 
cult to frame any clear and easily enforceable rule as to limitations 
on network invasion of station time. The best solution would be for 
the networks to exercise some rigid self-discipline with respect to the 
matter, taking full account of the needs of the local stations, regional 
and local advertisers, and independent producers of programs. Fail- 
ing this, the FCC should attempt to frame some form of regulation 
to effect the general policy stated in the preceding paragr aph. And 
if even this does not stem the expansion of network program service 
at the expense of all the local considerations discussed in this report, 
then the only possible course would be an absolute limitation upon 
the amount of time which can be occupied by the networks in each 
of the time periods into which the day is divided, 


D. THE CHARGE THAT THE NETWORKS HAVE ATTEMPTED TO EX- 
CLUDE INDEPENDENT PRODUCERS OF SCENERY AND SETS FROM 
TELEVISION 


The charge 

The networks have sought to eliminate independent designers and 
producers of sets and scenery from television in order to achieve a 
complete monopoly over the production and exhibition of all tele- 
vision programing. Even where advertising agencies or independent 
packagers would prefer to employ the services of an independent 
designer, and even where his bid is lower, the networks, through their 
control of time over their own facilities and' those of their affiliates, 
insist on the use of their own staging services. They also discriminate 
against independent designers in regard to stor age or removal of sets 


and do not submit firm bids as the inde pendents- must. 


The reply 

The networks welcome competition in staging services, and have 
never insisted that their services be used as a condition to access to the 
network. However, it was necessary for the networks to go into the 
production of sets and scenery because of the huge demand which tele- 
vision created, the high prices charged by the independents, the need 
for the development of new tec hniques, particularly in connection with 
color broadcasts, and the need for speed and flexibility in the supplying 
of sets. The networks do not discriminate against independent design- 
ers in the matter of storage or removal of sets, and they submit firm 
bids or estimates in accordance with the practices of the industry. 


General conclusions 


(1) As in the case of the allegation that the networks give prefer- 
ence to programs produced by themselves, the networks are in a str ong 
position to seek preferred treatment for their staging service depart- 
ments, if they desire todo so. Certainly the stat istics as to the declin- 
ing volume of business of the independent producers of sets suggest 
that unusual competitive forces may have been at work. 

(2) It would clearly be improper for a network to tie the use of its 
staging services to a sale of time over the network, and such conduct 
would raise questions of possible violation of the antitrust laws. Simi- 
larly, it would be an abuse of power, and contrary to the public interest, 
for a network to seek to accomplish the same preferred status for its 
own facilities through the use of noncompetitive bidding practices or 
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through the imposition of rules as to the use of studios, etc., which place 
independent designers at a disadvantage. The facts as to these matters 
are in sharp dispute and cannot be resolved on the record before the 
committee. However, the issues raised merit the prompt completion 
of the investigation which the Department of Justice has begun. 

(3) Similarly, the questions as to the need for the networks to en- 
gage in set and scenery production cannot be decided very easily since 
they rest largely on factual issues. However, it w ould seem that there 
should be room in this field for all parties. What. is needed is the 
full effectuation of the networks’ declared policy of welcoming compe- 
tition. This could be brought about, it would seem, by the adoption 
of standard bidding procedures involving uniform bids (either firm 
bids or estimates, at the program producer’s option) to be submitted 
in writing and to include exactly the same items—scenery, Props, ‘Sep 
time, truc cking, storage, and any others that may be : for 
all parties. 





Analysis 

Here again the networks occupy such a dominant position in the 
broadcast picture that the possibility of abuse of power exists. That 
is to say, they are in a position to seek to influence advertisers and pro- 
ducers of live programs in New York City to use their staging services 

rather than those of the independent set designers with whom they 
compete. Admittedly this is a small problem compared to some others 
covered in the committee’s inquiry, since it involves only 1 city and 
some 5 independent producers of sets and scenery there. However, the 
principle involved is an important one, and the impact of the matters 
considered upon these concerns is of the utmost importance to them 
and may have real significance for the advertisers and program pack- 
agers who require scenery services. 

Certainly the drastic decline in the volume of television business 
done by the three witnesses who appeared before the committee would 
seem to indicate that unusual competitive factors may have been in- 
volved."* The networks offer no direct explanation for this—clearly 
the suggestion by NBC that most of the shows previously handled by 
Mr. Rotondo and Mr. Steinberg are no longer broadcast on the net- 
work 7° is no answer, since under ordinary conditions of competition 
it would seem likely that they would have gotten to provide some share 
of the scenery requirements of the shows which replaced those no 
longer broadcast, as well as of the other new shows appearing on NBC. 

The networks seem to suggest—by saying that these are the reasons 
they had to enter the scenery supply business—that the independents 
have fallen behind because they are bound to old stage techniques, 
have not kept up with new television developments, and are unable 
to cope with the new prope incidental to color broadcasting. They 
also refer to matters of cost, capacity to handle the large volume of 
scenery needed for television, and the need for speed and flexibility in 
supplying such scenery.'”° 

The independent suppliers deny that these explanations are sound, 
and insist that they have remained fully competitive in every way. 
They contend that they have supplied most of the personnel to staff 


U8 Hearings, pp. 1598-1599, 1603—1605, 1609. 
9 Hearings, p. 2888. 
1% Hearings, pp. 2186-2187, 2887. 
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the networks’ scenery design departments, that they have helped de- 
velop new techniques for television, and that, having dealt in color 
all along, they have had no difficulty with color television. In fact, 
one of them has received particularly favorable press comment for 
his work in color.” They insist that their costs, when all factors are 
considered, are lower than those of the networks, but that they do not 
get work even when their bids are low. On the matter of capacity, of 
course, it is not necessary that the independents be able to produce all 
of the scenery needed for television; all that they are asking is that 
they be given a fair chance to compete for that part of the business 
which they can handle. And finally, the independents point out that 
they have been able to meet all commitments for delivery of sets 
except for one instance where the completed sets were destroyed by 
fire. In fact, they insist that the networks require more advance notice 
on scenery requirements than they do. 

The independent designers contend that the networks, despite their 
denials, often insist upon the use of their staging services even where 
the independents have submitted lower bids. It would clearly be 
improper for a network to use its control of scarce broadcast time as 
a device for channeling any part of the scenery business into its own 
scenery department. In fact, such a course of conduct would raise 
serious questions under the antitrust laws. As a corollary, it would 
be an abuse of power and contrary to the public interest for a network 
to seek the same end through noncompetitive bidding practices or by 
establishing rules as to removal of sets, storage, etc., which discrim1- 
nate against the independent scenery firms. 

Certainly the public interest would not be served by the elimination 
of the independents through any sort of unfair competition, because 
that would tend to even greater concentration in the broadcast in- 
dustry and would leave each network substantially without competi- 
tion in the supplying of sets for programs to be broadcast over its 
facilities. On the other hand, the public interest would not be served 
by the elimination of all network staging activity since this would 
leave the independent producers without the effective competition 
now provided by the networks, might reduce the available facilities 
below an adequate level, and would eliminate the valuable research 
and developmental activities of the networks. It would seem that 
the public would be best served if all parties could continue to engage 
in this business on a basis of fair and equal competition. There is 
need for all of them, and should be room for all. 

_ In order to achieve this, the networks’ declared policy of welcom- 
ing competition must be fully effectuated. This could apparently be 
accomplished through the development of uniform bidding procedures. 
The independent designers complain that whereas they submit firm 
bids, the networks normally submit only an estimate, which is then 
commonly exceeded. It would seem that this could be taken care of by 
requiring both parties to submit the same sort of bid—either a firm bid 
or an estimate—with the choice being made by the advertiser, agency, 
or program producer for whom the work is to bedone. Similarly, it is 
contended that the networks’ bids or estimates sometimes do not con- 
tain all the cost elements incidental to the work. This could be ob- 
viated by requiring written bids and specifying the items to be in- 


“1 Hearings, pp. 3150-3154. 
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cluded: Scenery, props, setup time, trucking, storage, and any others 
that may be appropriate. This would permit all interested parties to 
submit fully comparable and competitive bids so that the business 
would be apportioned fairly, and would also assure the purchasers of 
scenery of the most advantageous price. 

In this connection it would seem that the networks should not be 
permitted to charge rates which result in operating their staging 
services at a loss—except to the extent it can be shown that losses 
result from research or from the construction of basic sets which can 
be reused over a considerable period. However, even these costs should 
be carried over as a charge against future scenery contracts, so that in 
the long run the networks’ operations will produce a profit. It would 
not seem proper for the networks, who have other revenues from the 
sale of time, the sale of programs, the rental of facilities, the syndica- 
tion of films, and other incidents to the broadcasting business, to sell 
scenery and sets at a loss in competition with independents whose only 
business is the supplying of such scenery and sets and who must, there- 
fore, do so at a profit. Such a policy would seem designed to eliminate 
competition unfairly and, to that extent, contrary to public policy. 

The independent designers have proposed that the networks be 
divorced from program production—or at least from the production 
of scenery and sets—except for the production of sustaining programs. 
As is indicated above, the record before the committee would not seem 
to justify such a drastic step, and the same is true in connection with 
this matter of scenery and set supply. However, it has been suggested 
above that the networks’ production of commercial programs be kept 
within reasonable bounds, since it would not be in the public interest 
for the networks to achieve total, or even substantial, dominance in the 
area of program supply. If this is done, it would seem that the net- 
works might well tailor their staging services to their own production 
needs, with some surplus capacity to permit them to compete to some 
degree for outside commercial business. The underlying facts as to 
many aspects of this problem are in sharp dispute, and these contro- 
versies cannot be resolved on the record. However, the issues raised 
are significant ones and merit further attention from the Department 
of Justice. The Department has notified the committee that it is 
looking into the matter,’*? and it is to be hoped that this investigation 
will be pressed to completion as soon as possible. If procedures for 
maintaining fair competition, such as those suggested above, cannot be 
instituted voluntarily, then governmental intervention of some sort 
may be necessary. 


E. THE CHARGE THAT THE NETWORKS ARE NOT FULFILLING THEIR 
PROGRAMING RBPSPONSIBILITIES, PARTICULARLY IN THE FIELD OF 
RELIGIOUS AND OTHER PUBLIC SERVICE PROGRAMING 


The charge 


(1) The networks have fallen far short of fulfilling their responsi- 
bility for presenting religious programing as a public service in that 
(a) they have devoted too little time to religion, (6) such time as they 
have given does not fall in periods when a large afidience is available, 
(c) the time period is so divided among denominations as to make 
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continuity impossible, (¢@) the programs broadcast are not effectively 
presented, and (e) some of the networks follow the practice of selling 
time for religion. This despite the fact that interest in religion is 
growing and that almost 60 percent of the households covered in one 
survey regularly listen to, or look at, religious programing. 

(2) This is typical of the networks’ attitude toward public service 
programing in general, since such programs are rarely presented in 
the prime evening hours when the maximum audience is available. 

(3) While children constitute a major audience for television, 
only a small part of programing is designed for children. Even 
much of that intended for them features too much violence, while 
children are also exposed to much adult drama, including crime 
drama, which further exposes them to violence and to situations 
which they may not be ready to face. As an industry which seeks 
entrance into the home, broadcasting owes a responsibility to that 
home which it is not discharging. 


The reply 


(1) The amount of network time devoted to religious programing 
is adequate and is governed by determinations of balanced program 
structure. This time is supplemented by local programing by the 
affiliated stations. Most of these programs fall on Sunday because 
that is the most suitable day for them, and because of their character 
it would seem inappropriate to schedule them adjacent to entirely 
different programs. The segmented scheduling of different 
denominations was devised in consultation with members of the 
clergy and has the advantage of promoting understanding of different 
faiths. 

(2) Religious programing is handled by experienced and talented 
people, and many programs do not employ the church-service format 
eriticized as being ineffective. The networks actively promote their 
religious programs, which have received favorable critical comment 
and have been awarded numerous prizes. 

(3) In addition to their regularly scheduled religious programs, 
the networks also present. special programs on Christmas, Easter, 
Passover, and other religious holidays, as well as on other special 
occasions. They also integrate religious personalities and activities 
into other network programs and often present religious and ethical 
themes in their regularly scheduled dramatic programs. 

(4) The charges concerning the effect of television programs on 
children are too general to be answered effectively. The networks 
are aware of their responsibilities and do not schedule programs 
considerate inappropriate for children during hours when they are 
likely to be watching television. Close editing is done to assure 
that excessive violence and emphasis on crime is avoided. 

General conclusions 

(1) The religious programs of the networks seem to be more 
varied and probably more effective than their critics suggest. How- 
ever, the amount of time devoted to such programing would not 
seem adequately to*reflect the importance of religion in American 
life, the hours employed are not in good viewing time, and the proc- 
ess of dividing a time period up among different denominations seems 
likely to impair the effectiveness of all of them. Although many 
public service programs can be as effective when sponsored as when 
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carried on a sustaining basis, it would seem that the networks would 

more completely fulfill their public service responsibilities if ‘their 
religious programs were presented on a noncommercial sustaining 
basis. 

(2) Other public service programing has fared somewhat better 
than religion in the matter of time allotted for it, but as has already 
been indicated it suffers the same downgrading as far as the desira- 
bility of the periods in which it is presented. This is true both on 
the networks and, as a result of the option, on many affiliates as well. 

(3) The problem of the impact of television programing on chil- 
dren is a serious one and is Soin of further study. However, 
there is not enough material on the question in the record before the 
committee to permit the drawing of any conclusions. 


Analysis 


It seems clearly established that the obligation to operate in the 
public interest which is imposed upon broadcasters by virtue of their 
occupancy of the public’s radiofrequencies consists of something more 
than a duty merely to provide high- -quality entertainment programs 
under commercial ‘sponsorship. Television is also a medium for the 
informing, the education, the enlightenment, and the inspiration of 
our people, and the Commission has always asserted that a station 
should present a balanced program schedule giving due weight to 
all of these elements. 

There can be little doubt that television offers great possibilities 
for the dissemination of religious values, although there are admit- 
tedly serious problems posed in using it effectively toward that end. 
The networks have always provided a certain amount of religious 
programing, but it would appear that they have not accorded religion 
its proper place or given it the emphasis which its role in American 
life deserves. ‘The record reveals the following religious programing 
by the three networks. 

ABC did not file a written statement on this matter. In his testi- 
mony, Mr. Kintner '** stated that the network was presenting Dean 
James Pike in a half-hour public service program (Sunday, 
1:30 p. m. and later, 4:30 p. m.) featuring interviews with other 
Protestant, Catholic, and Jewish leaders. In addition, it was broad- 

casting Bishop Sheen’s program at 8 p. m. Thursday (this year at 

9 p. m. on Monday) under ee sponsorship. Mr. Kintner 
indicated that time was made available on an irregular basis to Prot- 
estant organizations not sabcasinen with the National Council of 
Churches. (No doubt ABC presents special programs on religious 
holidays and other special occasions, and also integrates religion to 
some degree into its regular programing. ) 

CBS offers two weekly half- ae religious programs over the net- 
work in the period 10 to 11 a. m. on Sunday. “Lamp Unto My Feet” 
presents a short dveihaticethin' on a moral or ethical theme, followed 
a a discussion of the problems involved by clergymen and other 
religious leaders. The program often departs from this regular for- 
mat, however, and has featured dramatic readings, interviews of 
prominent falcon et cetera. The other program, “Look Up and Live,” 
is designed principally for the age group from 13 to 20 who do not 
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regularly attend church services. It presents popular entertainers 
and religious leaders who are specialists in youth work, and is pro- 


duced in cooperation with Protestant, Catholic, and Jewish 
agencies.'** 

In addition, CBS presents special religious programs for Christ- 
mas, Easter, and other religious holidays. Since religious program- 
ing is also a local responsibility, CBS referred to the record of its 
owned-and-operated stations (hearings, pp. 1880-1912), as follows: 


Special 
Station Weekly programs Daily programs individual 
progranis 

during 1955 

| 








| 
WOON 65. nocvcvans | 2 quarter-hour.... -_. | 5 minutes at opening and closing of broad- S 
| cast day. 
KNXT._- naso-o-| ERE . nlp xh nde Bata est thicctecinintes , 8 
WBBM-TYV. ----.--} 2 half-hour. .........._}.-.-- Ocdecdsovounts ahowd es 0 
9 


SEP E RF & 1 half-hour. .........-. = do 


CBS indicated that some religious programing, either network or 
local, or both, is regularly scheduled on each day of the week. On at 
least 4 days, however, this is limited to 5 minutes in the early morning 
and 5 minutes late at ‘night. 

NBC offers a weekly half-hour program, “Frontiers of Faith,” on 
Sunday afternoon. This series is divided among Protestants, Catho- 
lics, and Jews, with each faith generally being given a series of four 
or more consecutive weeks, in rotation. The programs sometimes 
criginate from churches and sometimes consist of sermons, dramas, de- 
bates, discussions, and morality plays. In addition, NBC presents 
programs celebrating Passover, Palm Sunday, Easter, Hanukkah, and 
Christmas, as well as others on important religious occasions. It also 
seeks to integrate religion into its other programs, including inter- 
views on “Today,” “Home,” and “Tonight” featuring religious per- 
sonalities or activities and the use of religious and ethical themes in 
its dramatic entertainment programs.'*° 

Some additional information can be derived from the program 
schedules submitted by ime network affiliates who testified before the 
committee (hearings, PP. 2949-3035). These indicate that the total 
time devoted to religion by these stations in the week for which they 
submitted schedules fenclading devotional periods of — 1 to 5 
minutes at sign-on and/or sign- -off, or in some cases a 8 or 8:55 a. m.) 
ranged from a minimum of "30 minutes for 1 station and 75 minutes 
for 4 stations to a maximum of 81% hours for 1 station, followed by 
1 station with 414 hours and 2 with 41% hours each. It should be 
noted that in the case of 20 of these stations, the week in question 
included Easter Sunday, so that some special, nonrecurring programs 
are included. Some of these stations were on the air from 125 to 130 
hours per week, others for as little as 50 hours. Seven of the stations 
carried none of the religious programs offered by their networks, and 
1 station carried no local religious programing. The only religious 
programs carried between the hours of 6 and 11 p. m., when the maxi- 
mum audience is available, were Bishop Sheen’s program, “Life Is 

Worth Living,” which was carried by 6 stations and a 1-hour Easter 
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film carried by 1 station at 8 p.m. on Easter Sunday. Bishop Sheen’s 
program was commercially sponsored. The great bulk of the religious 
programing was concentrated into Sunday morning or early after- 
noon when the viewing audience is minimal. Fourteen stations had no 
religious programs except on Sunday. Five stations had 10- or 15- 
minute devotionals each afternoon, and 6 others had religious programs 
scattered throughout the week. 

Although the record of certain stations indicates considerable at- 
tention to religious programing, the overall picture is not impressive. 
In terms of the networks themselves, it does not seem that 4 pro- 
grams totaling 2 hours per week can be said to discharge their public 
service responsibilities in this field adequately.**® Certainly this allot- 
ment of time cannot be said either to reflect the importance of religion 
in our society or to represent maximum effective utilization of the 
television medium toward the enhancement of religion’s role for the 
future. This is even more clear when the quality of the time periods 
involved is considered. The two CBS programs are broadcast between 
10 and 11 a. m. on Sunday. CBS broadcasts no commercial programs 
on Sunday before 12:30 p. m., and the other two networks provide 
no service at all on Sunday morning. The ABC and NBC programs 
are broadcast on Sunday afternoon in somewhat better times, but cer- 
tainly not periods when really large audiences are available. 

It is said that Sunday is the most suitable day of the week for reli- 
gious programs, but no supporting reasons for this conclusion are 
given. While this is the occasion for the formal worship services of 
many religious groups, it certainly cannot be said that religion, or 
the effort to propagate it, should be confined to this, or any other, 
single day. It is conceded that religious programs are not intended 
as a substitute for church attendance, although they may serve that 
purpose. Clearly, if the networks’ programs are intended to supple- 
ment the religious fare of those who go to church, the logical thing 
would be to schedule them at times other than those they now occupy 
which are either concurrent with, or shortly after, the period of prob- 
ably the heaviest church attendance. On the other hand, if the pur- 
pose in presenting these programs is to catch the interest of those not 
presently affiliated with any church, it would seem that this could 
best be done by scheduling the programs throughout the peak viewing 
hours when these people are watching television. 

The further statement that it would be inappropriate to schedule 
devotional and inspirational programs adjacent to programs of an 
entirely different character and purpose is also made without sup- 
porting data. If the purpose of such programs is the second one dis- 
cussed in the preceding paragraph, such scheduling would seem not 
only appropriate but essential as well. The programs of both Bishop 
Sheen and Dean Pike are broadcast on ABC between commercially 
sponsored programs, although in the latter case these are informa- 
tional in character. It would seem that religious programs could be 
integrated into the networks’ commercial schedules, particulary if the 
trend is away from a church service format and in the direction of 


1 'The percentage of total broadcast time devoted to regularly scheduled, unsponsored 
religious programs by the networks is approximately as follows: ABC, 1.25 percent; 
CBS, 1.18 percent; NBC, 0.7 percent. Of course, these percentages would be increased, 
but very slightly, by the networks’ special broadcasts on religious holidays, ete. 
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more varied and more attractive methods of presenting religious 
material. 

Of course, such scheduling would probably displace commercial 
programs from which the networks now derive revenue. An effort 
might be made to find sponsors for religious programs offered in such 
time periods, but this could be a difficult thing to do since these pro- 
grams, by their very nature, would probably not have as broad an ap- 
peal as the programs displaced. But, there is an even more funda- 
mental objection to trying to handle fhe matter in this way. While 
many public-service programs can be presented effectively under 
commercial sponsorship, it would seem that the networks would more 
completely fulfill their public-service responsibility if they would 
present their religious programs on a noncommercial sustaining basis. 
By its very nature, religion is not a matter which can be commercial- 
ized, and to try to present it in the normal context of advertising 
sponsorship might well pose problems both for the religious program- 
ers and for the advertisers concerned. CBS and NBC are therefore 
to be commended for adhering to their policy of not accepting pay- 
ment for time for religious programs presented on their television 
networks. It is ree ognized that the suggestion that this policy be 
continued, but that better time periods be provided, must therefore 
mean a reduction in the revenues of the networks, and their affiliated 
stations. However, it can hardly be said that it is unreasonable to 
expect networks and stations alike to make such a contribution to the 
public interest in return for the valuable broadcast frequencies which 
the people of this country permit them to occupy and use commercially. 

In connection with the provision of more and better time for re- 
ligious purposes, it should be noted that the practice of allocating a 
single program period to all denominations and then establishing 
blocks of four or more successive weeks to be used by the different 
religious groups on a rotating basis seems to present many draw- 
backs. Although they may have concurred with this arrangement 
in the past, it can hardly be contended that each of the major religious 
groups—Catholic, Protestant, and Jewish—would not prefer to have 
a program period of its own so that it could present its message with- 
out serious interruption and could develop sustained audience interest. 
Tt is of course desirable to promote understanding of different faiths, 
but this ean be achieved without forcing them all to share the same 
time period. It is an inherent attribute of television broadcasting 
that it can bring its subject matter to the attention of many viewers 
who would never seek it out in the places where it is normally found. 
Thus 2 man who would never go into a church of another religious 
denomination, may well watch a program on television presented by 
that denomination—and he will do this whenever he tunes in such a 
program and finds it interesting. The chances of his doing this are 
enhanced by increasing the overall quantity of religious programing 

rather than by confining it all to one fixed time per iod. 

It has not been overlooked that the networks integrate religious 
matter into their other programs to a fairly substantial degree. In 
certain of the daytime programs involving an interview for mat, re- 
ligious personalities and activ ities are often presented, and_the same 
thing is no doubt true of certain discussion programs. Sunilarty, 
religious values are often made the subject matter of the many drs 
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matic programs presented by the networks. All of this is valuable 
and important, and the networks should be given credit. by the Com- 
mission for this type of diffused religious activity. However, this 
more indirect method of handling religion cannot take the place of 
programs directly and avowedly devoted to religious matters and 
scheduled at fixed and regular times. Nor can it be claimed that all 
of this sort of activity, commendable as it is, adds greatly to the per- 
centage of total network broadcast time which is devoted to religion. 

What has been said above with respect to the inadequacy of the 
time devoted to religious programing—both in terms of quantity and 
quality of the time in question—applies to a lesser degree to the other 
public-service programing of the networks. That is to say, although 
there is proportionately more programing of an informational, edu- 

cational, public affairs, or general discussion character pres sented by 
the networks, it is again found largely in time periods when less than 
maximum audiences are available—and a high percentage of it is 
crowded into Sunday prior to7 p.m. As has already been suggested, 
much of this type of programing can appropri: itely be sponsored as 
long as such sponsorship is not permitted to dilute or defeat the free 
discussion or the unbiased presentation of factual information which 
should characterize such programs. However, it is clear that the net- 
works should always present a certain amount of sustaining public 
service and entertainment programing because there are some matters 
which can be more effectively presented without commercial sponsor- 
ship, because such programing can be used to achieve overall program- 
ing balance in the networks’ program service, and because it is only 
through such programing that the networks can provide for minority 
tastes and interests and experiment with new program types and 
concepts. 

Account has therefore been taken of the sponsored, as well as the 
sustaining, public-service programs of the networks. It should be 
pointed out that there is a distinction between “public service pro- 
grams” and “programs in the public interest.” It has already been 
indicated that most of the networks’ programing is in the public inter- 
est, but even outstanding entertainment features such as “Richard 
III” and “Peter Pan” do not constitute public service programing 
as that term is used here, that. is as including educational, discussion, 
political, news and analysis, religious, and miscellaneous public af- 
fairs programing. This would seem to be a significant category to be 
considered in evaluating broadcast performance, because it includes 
those programs t] hrough which a network or a station is attempting 
to contribute to the betterment of society and the solution of its prob- 
lems, instead of simply entertaining the public. It is recognized that 
on occasion a program which normally features entertainment eur 
may present a public service feature, such as “Nightmare in Red,” o 
that a regular network program may be displaced by such a feature, as 
in the case of “Out of Darkness.” However, the greater part of the 
networks’ efforts in this area consists of regular weekly features such 
as “College Press Conference” or “Outlook,” or of irregularly broad- 
cast series such as “See It Now,” or special projects similar to “The 
Search. 
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Using the term in this sense it would appear that the networks now 
offer the following regularly scheduled public affairs series: 


Sunday, prior to 7 p.m. 

ABC.—‘Johns Hopkins File 7,” “College Press Conference,” 
“Medical Horizons,” +7 “Dean Pike” and “Press Conference.” !27 

CBS —‘Lamp Unto My Feet,” “Look Up and Live,” “Camera 
Three,” “UN in Action,” “Let’s Take a Trip,” “The Last Word,” 
“Face the Nation,” “World News Roundup,” “Odyssey,” ‘** and 
“ Air Power.” 377 

NBC.—“Frontiers of Faith,” “Youth or American Forum,” 
“Outlook,” “Zoo Parade,” !** “Wide Wide World”? (alternate 
weeks, and “Meet the press.” !*7 


Sunday, 7 to 11 p.m. 
ABC.—‘Open Hearing” and “Omnibus.” '** **5 
Monday through Friday 
ABC.—‘John Daly and the News,” *** 7:15 to 7:30 p. m. 
CBS.—“Walter Cronkite and the News; ” 1 to 1:10 p. m, 
“Douglas Edwards and the News,” ?”° 6: 30 to 6:45 p. m. and re- 
broadcast at 7:15 p. m. 
NBO.— ‘News Caravan,” **° 7: 45 p. m. 
Other times during the week 
ABC. —“Life is Worth Living,” '** Monday, 9 p. m. 
NBC— Mr. Wizard,” Saturday, 12:30 p.m. 


It can be seen at a glance how little of this programing falls into 
the peak viewing hours, and what a high percentage is presented in 
off-peak hours on Sunday. Here, again, it would seem that the net- 
works have an obligation to present some of these very fine programs 
in periods when more people will be available to watch them. It 
should be noted, of course, that this failure of the networks to include 
much public-service programing in their nighttime schedule is com- 
pounded by the impact of option time on the opportunity for local 
public-service programing in good viewing hours which has been 
discussed above. 

It is recognized that the field of programing is a difficult and sensi- 
tive one—but it is the ultimate measure of whether a station or a net- 
work operates in the public interest. The FCC should therefore give 
careful consideration to these matters, and the industry should seek 
to improve its performance in these areas. Certainly it is not very 
constructive merely to cry “censorship” whenever it is suggested that 
the level of programing can be improved. The essence of cet nsorship 
is either prior restraint. to prevent the publication or broadcasting of 
disfavored opinion, data, or entertainment, or the enforced publication 
or broadcast of favored opinion, data, or entertainment. Neither of 
these aspects is involved in an effort to hold broadcasters to compliance, 
within reasonable limits, with general program standards which have 
nothing to do with the broadcasting of a particular program. 

The final point raised in connection with the testimony as to the 
networks’ programing responsibilities was the contention that there 


127 Sponsored. 

Bs “Odyssey” and “Omnibus” are included although they also include purely enter- 
tainment materia! 

129 Sponsored 4 days of the week. 
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is not enough programing carefully designed for children and that 
they are exposed, instead, to programs featuring too much violence 
and adult situations which they may not be ready to face. This is an 
extremely serious problem and one about which the Congress has been 
concerned for some time. (See Report of the Senate Committee on 
the Judiciary—“Television and Juvenile Delinquency”—January 31, 
1956. 

Hewentes the record before the Committee does not contain enough 
material on this point to permit the drawing of any conclusions at this 
time. The networks are, of course, aware of the problem and have 
made some progress in developing high-quality programing for chil- 
dren, although further progress in this regard is needed. If the situa- 
tion does not continue to improve, the Committee may want to look into 
the matter at length. 


F. THE CONTENTION THAT NETWORKS SHOULD NOT OWN TELEVISION 
STATIONS, OR THAT SUCH OWNERSHIP SHOULD BE REDUCED 


It has been suggested from time to time, in earlier stages of the Com- 
mittee’s television inquiry, that the networks should not be permitted 
to own television stations, or that such ownership should be limited 
or reduced in some way. Although none of the witnesses before the 
committee during last year’s hearings made this proposal, the matter 
was touched upon generally and CBS presented its arguments on the 
issue in one of its filings with the committee.'*° 

The principal arguments in favor of prohibiting or limiting net- 
work ownership of stations are that such ownership constitutes an 
undesirable concentration of control over the medium, eliminates com- 
petition for the affiliation of the network in the markets where it owns 
stations, makes more difficult the development of new networks, and 
gives rise to a danger that the network will favor its own stations at 
the expense of its affiliates.** In addition, of course, all of the Com- 
mission’s policies favoring local ownership, integration of ownershi 
with management, etc., constitute grounds for regarding mained 
ownership as less desirable than ownership more closely related to the 
local community. For reasons such as these the Commission stated, 
at pages 67 and 69 of its Report on Chain Broadcasting: 


Assuming that the question were presented as an original 
matter at this time, the Commission might well reach the con- 
clusion that the business of station operation and network 
operation should be entirely separated. However, this Com- 
mision and its predecessor, the Federal Radio Commission, 
have heretofore approved as in the public interest the acqui- 
sition by NBC and CBS of most of these owned or operated 
stations and have periodically renewed the licenses of such 
stations. From a legal standpoint these circumstances con- 
fer no vested rights upon NBC or CBS, but we think it inad- 
visable to compel these networks to divest themselves of all 
of their stations. 

* BS * * * 


189 Hearings, pp. 1832-1837. 
11 FCC Report on Chain Broadcasting, May 1941, p. 67. 
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NBC and CBS have such competitive advantages over any 
actual or potential rival that no additional stations should be 
licensed to either and they should be required to dispose of 
some of the stations now licensed to them. We do not, how- 
ever, deem it advisable to specify a precise maximum figure 
for network ownership. 


The Commission did compel NBC to dispose of one of its networks 
and of certain of its stations where it owned two in the same city. 
The Commission also indicated that CBS, and NBC should divest 
themselves of their stations in markets where the facilities were so few 
or so unequal that competition was substantially restricted. And, of 
course, the Commission has specified a limit of five VHF and two 
UHF stations as the maximum which may be owned by any one in- 
terest, network or otherwise. 

The reasons advanced to justify network ownership of stations are 
that (1) station operation is proportionately more profitable than net- 
work operation, so that a network needs stations to provide a secure 
revenue base to support its overall network operations and to guard 
against fluctuating economic conditions; (2) such stations provide a 
training ground for network personnel and give the network direct 
experience with the day-to-day problems of station operations and 
direct contact with the public; (3) such stations can be used to experi- 
ment with new program techniques and to develop new program ideas 
and new talent for possible network use; (4) such stations provide 
the physical centers for the program production and operational activ- 
ities of the network; and (5) such stations provide a substantial mini- 
mum audience for network sustaining programs and thus justify the 
production of such programs." 

It would appear that all of these are valid reasons for permitting 
networks to own stations, and they would certainly justify some such 
ownership—the question is, how much? At the present time the net- 
works own stations as follows (figures in parentheses indicate market 
rank) : 

ABC.—New York City (1), Breet (2), Los Angeles (3), De- 
troit (5), and San Francisco (6). 

CBS.—New York City (1), Chie: ago (2), Los Angeles (3),S 
Louis (9) [construction permit just recently gre unted | |, Milw seas 

(17) [UHF ], and Hartford (38) |UHF]. 

NBC.—New York City (1), Chicago (2), Los Angeles (3), 
Philadelphia (4), Washington (10), Buffalo (14) [UHF], and 
Hartford (48) [UHF]. 

According to estimates prepared by the FCC network study group 
(interoffice memorandum dated January 7, 1957), with adjustments 
to take account of acquisition or authorization of additional stations, 
the owned-and-operated stations of the networks reach, or will reach, 
the following percentages of the total population of the United States : 


Percent 
I i a a ee SE ere os 1.6 
Us A RR te — 
NBC (including Hartford-New sritain ) See 23. 0 





2a pp. 1832-1837, 2676; FCC Report on Chain Broadcasting, May 1941, pp. 
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In terms of concentration of control as far as the television audience 
is concerned, CBS indicated that even without Hartford and St. Louis, 
its stations covered 25.2 percent of all television households in the 
country,'** while NBC stated that its owned-and-operated stations 
covered 27.2 percent of the total sets served by the entire network. 

It would seem quite clear, therefore, that network-owned stations 
already provide service—and normally it is the dominant service—to 
2 sufficiently high percentage of the public to raise serious questions 
as to concentration of control over this very important medium. This 
is simply a part, of course, of the whole problem of multiple owner- 
ship and the constantly increasing centralization of ownership of tele- 
vision stations. On January 7, 1957, the FCC’s network study group 
submitted a thoughtful memorandum on this subject to the Commis- 
sion in connection with the latter’s consideration of proposals to relax 
the present multiple-ownership rules. This memorandum recom- 
mended that final conclusions on the matter be deferred until the study 
of the relationship between networks and stations, including network 
ownership and operation of stations, is completed, but stated that its 
study to date indicated that if any change were to be made in the 
multiple-ownership rules it should be in the direction of strengthening, 
rather than relaxing, the rules. The FCC apparently concurred to 
the extent of not doing anything at that time about revising the rules. 
However, since then it has taken certain actions which will result in 
increases in concentration of control of the television medium, with 
all that that entails. This hardly seems sound policy when the Com- 
mission is awaiting the results of its network study, which are ex- 
pected to be available about June 30, 1957. Certainly it would seem 
that the networks can achieve all of the important advantages of 
station ownership without increasing their dominance in this field. 
In. fact, although it is clear that the networks should be permitted to 
own some stations, serious consideration should be given to the possi- 
bility that they may have exceeded their legitimate needs in this 
regard. 

One special aspect of this matter is posed by the testimony of Don- 
ald H. McGannon, president of Westinghouse Broadcasting Co., Inc., 
that the networks’ acquisition of stations should, if possible, be insu- 
lated from their national network functions so as not to enhance 
their position in negotiating for the purchase of stations by reason 
of their control over affiliations.**® His company’s dealings with NBC 
which resulted in its exchanging its Philadelphia properties for 
NBC’s facilities in Cleveland is now the basis for a civil antitrust 
proceeding instituted by the Government against NBC and RCA. 
The issues in regard to that transaction will, therefore, be determined 
in court. However, there can be no doubt that Mr. McGannon’s sug- 
gestion is a sound one. The Commission should take every possible 
precaution to protect station owners in dealings of this kind with 
their networks and to prevent the networks from taking undue ad- 
vantage of their superior bargaining position. At the very minimum, 
the Commission should hold hearings on such proposed transactions 
where there is the slightest indication that the station owner has been 


88 Hearings, p. 2856. 
14 Hearings, pp. 2878-2879. 
% Hearings, pp. 2676-2680. 
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laced at a disadvantage by the network because of its control over 
uis affiliation. While it is true that a network has a great deal of 
discretion in withholding or granting affiliations, it should make its 
decision on that score only in terms of improved service to the public 
and not to promote its own private interests. The Commission should 
exercise the greatest of care to see that the networks do not abuse 
their great power in this, or similar situations. 


G. COMPLAINTS ABOUT THE NETWORKS’ STATION REPRESENTATION 
AND FILM SYNDICATION ACTIVITIES 


As with the matter of network ownership of stations, none of the 
witnesses before the committee presented a detailed complaint with 
respect to the practice of the networks of engaging in the spot repre- 
sentation and film syndication businesses. As to the former, a question 
was raised in the memorandum, “Television network regulation and 
the UHF problem,” prepared for the committee by Harry M. Plotkin 
(84th Cong., Ist sess.), and both matters were touched upon slightly 
during last year’s hearings. 

On this record, therefore, it is not possible to reach any final con- 
clusions with respect to these questions. However, it would appear 
that these network activities raise certain problems which merit fur- 
ther attention. The FCC’s network study group is studying at least 
the spot representation matter and will no doubt develop the data 
necessary to evaluate these practices—if not, the committee should 
look into these questions at a later date. Meanwhile, a number of 
brief observations can be made. 

CBS and NBC both have divisions which act as spot representatives 
for the networks’ owned-and-operated stations and for certain of their 
affiliates; ABC, on the other hand, has no such arrangement, its own 
stations being represented by independent spot representation organi- 
zations."*®° There seems to be no basis for objecting to a network’s 
creating a subsidiary organization to sell time on a national spot basis 
for its owned-and-operated stations. However, the extension of its 
operations to include the servicing of certain of the network’s affiliates 
raises a number of questions. 

In the first place, do the affiliates get as impartial and effective 
service as they would from an independent spot representative? It 
might seem that the easy answer would be that if this were not the 
case the affiliated station would change its representation arrange- 
ment. However, the station may be reluctant to endanger its general 
relations with its network by insisting on getting a new representa- 
tive. Thus it would seem that when the network spot sales organiza- 
tion negotiates for the sale of time to an advertiser with limited funds 
available, it has, as an integral part of the network, a stake in some of 
the stations it represents and not in others, which is normally not the 
case with an independent spot representative. 

Secondly, is there any hho that the affiliates represented by the 
network’s spot division might lose business to network television ? 
The normal spot representative has no interest at all in having an 
advertiser invest in network television; instead, he tries to persuade 
him to put money into spot advertising—and on the stations which he 
represents. But while it is true that the network’s spot sales organiza- 


1% Hearings, pp. 1720, 2460—2462, 2506. 
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tion is usually kept separate from the network sales staff, nevertheless 
both groups have a common financial interest. So the question arises 
as to whether the network’s spot salesman might oak his punches 
in talking to an advertiser who he knows is also being approached by 
his network counterpart in an effort to interest the advertiser in 
spending his money on a network show or participation rather than 
in a spot campaign, 

And finally, does the network’s spot organization have an unfair 
advantage, because of its network tieup, over the independent spot 
representative? It would seem that the latter is at a disadvantage 
because of the network’s option rights. Certainly in many markets 
he cannot sell an advertiser a prime time period with any assurance 
of permanent occupancy, because even if the time is then available, 
it would be subject to the option and therefore to preemption, on 
notice, by the network. This means that unless the spot representative 
confines his activities to fringe time periods, he must try to sell time 
to which the option applies, so that he not only has to operate without 
the aid of the option (which the networks say is absolutely essential), 
but also has to try to carry on his business in the face of the option 
rights of a competitor for the time. It is true, of course, that the 
network spot sales division has no option of its own. But it seems 
entirely possible that it can sell an available time period on a station 
affiliated with its network and give the local or regional advertiser who 
buys it a greater assurance of continued occupancy than can the in- 
dependent : spot organization. It can do this, certainly, if the network 
waives its option rights, which it would seem much more likely to do 
for an advertiser who had dealt with the network’s own spot organi- 
zation than for one which had dealt with an outsider. Thus, if an al- 
ternate time period is available, the network might persuade the 
network advertiser to accept that, leaving the local advertiser who 
had dealt with the network spot sales division in his time period, 
whereas if he had put his show on a competing station using an in- 
dependent representative he would more likely have been evicted from 
his time spot. This kind of artificial disparity between competing 
agencies is undesirable. The networks could correct this voluntarily. 

Similarly, some questions are posed by the networks’ film activities. 

All three of them have film syndication divisions which produce and 
sell film programing—to their own affiliates, to independent stations, 
and to advertisers or their agencies. As we have already seen above, 
the network is in a favorable position to get syndication rights to an 
independently produced program which has been broadcast over the 
network. If it is able to do this, it certainly has an advantage over 
a. competing independent syndicator who is also interested in ac quir- 
ing the rerun rights to the network program. Similarly, a syndication 
organization with all the prestige of the network behind it may have 
an advantage over its competitors in dealing with stations affiliated 
with the network—and which desire to keep their network relations on 
a pleasant basis. Certainly the independent syndicator has no such 
potentially presold customers. Again, such disturbances to the normal 
competitive structure do not seem desirable. 
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H. THE PROPOSAL THAT THE NETWORKS BE SUBJECTED TO DIRECT 
REGULATION 


As previously indicated, Senator Bricker has introduced a bill 
(S, 376, 85th Cong., 1st sess.) which would authorize the FCC to 
regulate the networks directly, rather than by means of regulations di- 
rected at their affiliates as is now the case. Although only one state- 
ment directly supporting this legislation was received, if was touch- 
ed upon a number of times in the t testimony and documents received 
by the committee.*** In general, it has been suggested that the FCC 
should license networks as it does stations, that it should supervise the 
networks’ affiliation and rate policies, and that it should review their 
actions in connection with access to the networks for advertisers and 
program suppliers. 

There can be no doubt that networking is effected with the public 
interest, although not in the same sense as that phrase is used in the 
field of public ‘utility regulation. It is clear that the networks are 
central to all television broadcasting and occupy a dominant position 
with respect to all other elements in the ndeatty: Of course, ad- 
vertisers, as a class, are more powerful in the sense that they supply 
the revenues which support broadcasting, but the individual advertiser 
is normally in no position to dictate in his dealings with the networks. 
In the light of this it seems odd that the FCC exercises no direct regu- 
latory power over the networks, except as to their owned-and-operat- 
ed stations. However, this system does work and could probably be 
adapted to deal with all the matters discussed in this memorandum. 
Furthermore, it would appear that the Commission may already have 
power to regulate the networks directly if it finds it necessary to do so. 

Thus, it appears that the proposal to license networks as such may 
not be necessary, but certainly the suggestion that this would involve 
censorship seems unsound, since the networks would simply be held 
to the same public interest standards now applied to individual 
stations, and it cannot be contended that the latter have been subjected 
to censorship. If licensing were adopted, the networks would simply 
be subject to direct review of their program schedules for balance, 
objectivity, etc., rather than only indirectly through the incorpora- 
tion of their programs into the schedules of their affiliates. In addi- 
tion, of course, the regulations with respect to the permissible terms 
of network affiliation would be imposed directly on the networks 
instead of only on the affiliates. 

The proposal as to supervision of affiliation and rate practices has 
been opposed on the ground that this would involve the Government 
in the day-to-day business decisions of the networks and would inter- 
fere with their discretion in conducting their complex enterprises. 
The affiliation problem is less acute than it once was, since most stations 
now have affiliations of some sort, and even the few who do not can 
ordinarily get network programs on a per program basis unless 
they are in the same market with another affiliate. However, it 
would appear that there may be instances of arbitrary action on the 
part of the networks in shifting affiliations where such action cannot 
be justified on public interest grounds. It is hard to see how the net- 





7 Hearings, p. 3121. 
Por example, see hearings, pp. 1516-1517, 1560-1564, 1837-1840, 1843-1845, 2183 
2184, 2198-2199, 2410-2414, 2506-2507, 2682-2684, 2729-2731. 
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works would be unreasonably hampered if they were required to file 
their affiliation criteria with the FCC and to submit to a review of 
their actions in affiliating or disafliliating stations where someone 
appeals to the Commission claiming that he has been unfairly treated 
in this regard. Mr. Sarnoff insisted that the network had to be “abso- 
lutely free” in des ling with its affiliates, but no real reason in terms 
of the public interest are advanced in ‘support of this position. In 
view of the disparity between the power of the network and the indi- 
vidual station, there appears to be no reason why standards of fair 
practice could not be enforced without impairing the efficiency of 
network operation. 

In this connection it has been suggested that all affiliation contracts, 
which are now filed with the FCC, be made a matter of public record. 
The networks and their affiliates both objected to this on the ground 
that it would disclose competitive secrets.‘*° It would seem that a 
competitor would not be particularly interested in matters such as the 
percentage division of revenues between the network and the affiliate— 
nor would another affiliate of the same network, unless it were disclosed 
that certain favored afliliates had received more favorable treatment 
than others, without sound reason therefor. These agreements have 
in fact been made public by the Antitrust Subcommittee of the House 
Judiciary Committee, and it is doubtful that anyone has suffered any 
competitive disadvantage. However, it is clear that the terms of 
affiliation were not nearly so standardized as affiliates generally had 
been led to believe. It would seem to bea healthy thing for all affiliates 
to know how others are being treated when they sit down to nego- 
tiate a new agreement with their respective networks. Certainly the 
networks know the terms of all their affiliation agreements when they 
enter on such negotiations. It would seem desirable that the affiliates 
have equal knowledge so that fair and uniform treatment can be 
obtained by all. 

As to the matter of network station rates, it is again objected that 
any attempt at supervision would inject the Government into the 
daily operations of the networks. However, as with affiliations it 
would seem relatively easy to require the networks to specify the 
objective criteria which they employ in fixing station rates. Then, 
if an affiliate felt that he had not been fairly treated in regard to his 

rate, he could perhaps be given some kind of right of review by the 
Commission. From the standpoint of the network this, of course, is 
less advantageous than the present arrangement under which it has 
virtually uncontrolled discretion in this ‘regard. However, such a 
proc edure would give an assurance of fair treatment which may be 
lacking where one party to the transaction has such a preponderant 
advantage over the other. 

A somewhat related matter, involving the affiliation arrangement 
and station compensation, is that of the “free hour” concept used by 
the networks in working out the payments to be made to each affiliate. 
This was explained as a carryover from radio,'*' and it was said that 
it could easily be eliminated and the percentage division adjusted to 
take care of it. It would appear that the waiver of free hours no 
longer serves any useful purpose and in fact injects an element of 


139 Hearings, p. 2414. 
40 Hearings, pp. 2437-2439, 2535. 
41 Hearings, pp. 2218-2220, 2503-2504, 2534. 
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confusion and possible discrimination as among different stations. 
As a consequence, its elimination would result in increased simplicity 
and clarity in the area of network-afliliate division of revenue. 

Another matter in the area of the affiliation relationship is the 
question of the proper term for the affiliation agreement. The affili- 
ates were anxious to have the Commission extend the maximum per- 
missible term from the 2 years now allowed to 5 years or more.’ 
This, of course, would seem to require an extension of the license 
period from 3 to 5 years, and legislation to that end has been intro- 
duced at the request of the FCC. It is argued that the present maxi- 
mum period of affiliation is too short to permit adequate financing of 
improvements and the effectuation of programing policies, and also 
that this would improve the status of the affiliate in relation to the 
network. 

There is considerable merit to these contentions, since such an ex- 
tension of the affiliation period would provide greater stability for the 
affiliates. However, it should be recalled that a short term was origi- 
nally imposed to prevent the networks from tying up stations to long- 
term contracts, with resulting barriers to the ‘development of new 
networks. Perhaps both objectives can be achieved by extending the 
terms but giving the affiliate the right to cancel on a specified shorter 
notice in the event it decides it can better serve the public by shifting 
to another network. It would seem that the networks enjoy such a 
strong position that lack of mutuality on this point would pose no real 
problem for them. 

As far as the extension of the license period is concerned, it should 
be remembered that it further relaxes the Commission’s control over its 
licensees. At the present time a station owner knows that he must 
apply for renewal of his license every 3 years, and this realization may 
havé a salutary effect upon his performance in the public interest. If 
the interval between renewals is to be extended, it would seem essen- 
tial that this be accompanied by legislation strengthening the Com- 
mission’s other means of control over the conduct of its licensees. For 
example, the Commission should be given a clearly defined responsi- 
bility for periodically reviewing the performance of all stations, 
whether up for renewal or not, and for giving consideration to respon- 
sible complaints that particular stations are not operating in the pub- 
lic interest. Concurrently, of course, it should be provided with clear- 
cut, simple procedures for carrying out such functions. Only if this 
is done, can the license term be extended without undue relaxation of 
the Commission’s supervisory functions. 

With respect to the proposal that the Commission supervise the net- 
works’ actions in controlling access to network time both for adver- 
tisers and program producers to guard against discrimination, it would 
seem that these areas can best be dealt with (1) by opening up com- 
petitive opportunities for independent producers of programs in the 
manner suggested in discussing option time, (2) by the full and com- 
plete enforcement of the antitrust laws to prevent any abuse by the 
networks of the power which they possess by virtue of their control 
of the best time on the Nation’s limited broadcast facilities, and (3) 
by the FCC’s reviewing complaints as to these matters. Any more 


“2 Hearings, pp. 2548, 2674-2675, 2728-2729, 2756. 
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direct. regulation by the Commission would seem likely to involve it 
in a myriad of matters not capable of orderly disposition through the 
application of objective standards. 

Thus it would appear that further consideration should be given to 
the question of whether it is necessary to invest the FCC with further, 
more specific authority over the networks. A great deal of additional 
information on this subject will be available when the FCC’s network 
study group files its report on or about June 30, 1957. Senator Bricker 
has himself suggested that the FCC cannot prepare its comments on 
his proposal until the network study is completed.*** Therefore, it 
would seem that final decision on this matter should be reserved until 
that time. 

VI. Summary 


There can be no doubt that the television net\vorks play a tremien- 
dously important role in the communications industry and in our na- 
tional life. It is therefore important that they continue as effective, 
prosperous agencies for the service of the American public. However, 
it is also important that this vital communications medium be pre- 
served from the development of monopolistic or discriminatory prac- 
tices which would prevent it from providing maximum public service 
and would necessitate its subjection to rigid governmental regulation. 
Both the networks and the people will benefit if broadcasting can be 
kept a competitive business with a minimum of Government control. 
There is strong competition today among the networks—the need is to 
preserve such competition, and in fact to increase it, in all other areas 
of broadcasting. 

It is true, of course, that the danger of monopoly is accentuated by 
the allocations difficulties which face the country, resulting in a serious 
shortage of fully competitive facilities. The solution of this prob- 
lem would no doubt obviate some, but not all, of the problems dis- 
cussed in this report, and the Commission and the committee should 
continue with all possible speed the effort to find solutions through 
excise tax relief, and programs looking to the ultimate shift of all, 
or a major part, of television to the UHF band. However, no ulti- 
mate solution seems likely to be found in the near future, and these 
problems have already reached grave proportions and must be dealt 
with promptly and effectively. With the natural restriction on com- 
petition which is inherent in the present allocations, it is all the more 
urgent that further artificial restraints not be permitted. 

It has, therefore, been suggested that certain things be done—by the 
FCC, by the Department of Justice, by the networks themselves— 
always remembering that some of these conclusions may have to be 
revised somewhat when the results of more detailed studies by the 
FCC and the Justice Department are known. The details are set 
forth above, but in broad outline the more important conclusions or 
suggestions are as follows: 

(1) The networks’ time options operate to transfer program 
control to the networks, subject to a final veto right in the affil- 
iates. This is not contrary to the public interest, however, except 
to the extent it blankets the best-viewing hours with network 
programs to the exclusion of (@) a competitive opportunity for 





1443 Hearings, pt. I, p. 197. 
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independent program producers and local advertisers, and (0) a 
balanced presentation of local public service programing. Since 
the option involves carrying the weaker programs of the network 
in order to get its top- -rated attr actions, it produces results anal- 
ogous to block booking. 

(2) The networks’ option rights serve to blanket the best view- 
ing hours on affiliated stations in the key markets of the eastern 
and Pacific time zones with network programs, thus placing pro- 
ducers of nonnetwork programs at a disadvantage in competing 
for desirable time in these markets. This makes it diflicult for 
such programs to get good nationwide clearances, increases the 
risks of syndication, and appears to have resulted in a decline 
in the supply of new, high-quality film programs especially pro- 
duced for television purposes. 

(3) Although the must-buy practice serves to bar most local] 
and regional advertisers from network television, some minimum 
network requirement seems reasonable. However, the required 
purchase of a specified list of stations seems possibly to discrimi- 
nate against affiliates not on the list and to force advertisers to 
conform to patterns which may not fit their individual needs. 
A minimum dollar purchase serves all the legitimate needs of 
the network and should therefore be substituted for the prevailing 
form of must-buy. 

(4) If a local or regional advertiser wants to sponsor a pro- 
gram like his national competitor, he may have difficulty, par- 
ticularly in certain time zones, in finding a good time period 
because the networks, under their option rights, blanket the best 
viewing hours with their own programs. Only if something is 
done to limit or adjust the option, so as to open up part of the 
prime viewing periods to nonnetwork programing, can the local 
and regional advertiser be given free and competitive access to 
the vital television medium. 

(5) The blanketing of the best time in certain key markets has 
reduced the supply of new syndicated film programs and thus 
impaired the opportunity for the independent station to compete 
on an even basis with the local network affiliates. Furthermore. 
the option and the must-buy bar an independent station from 
competing for the business of certain national advertisers in its 
local market. 

(6) The networks’ option rights injure the public interest 
because they permit the blanketing of the best viewing hours with 
network programs. This not only excludes local public service 
programs and entertainment designed to fit local tastes but also 
tends to discourage the production of an adequate supply of 
independently produced programs, thus depriving the public of 
the benefits of competition in programing and of access to a wide 

variety of programs. In order to obviate the objections to cen- 
tralized program control, the FCC should revise or adjust the 
time option so as to open up part of the best viewing hours for 
local public service programing and for programs from sources 
other than a station’s primary network. 

(7) Without deciding the questions as to its legal validity, 
the must-buy should be limited to a required minimum dollar 
purchase without specifying any particular stations as compul- 
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sory buys. Similarly, without determining the legal question, it 
seems that the FCC, after receiving the report of its network 
study group, should consider reasonable limitations on, or ad- 
justments in, the time option as it now stands, so as to open a 
fair part of the period from 7:30 to 10:30 p. m. in each time 
zone to provide opportunities for local advertisers and inde- 
pendent program producers. 

(8) The networks must have the right of final decision as to 
the makeup of their program schedules. However, this gives them 
the power to grant preferential treatment to their own programs, 
although the record does not show this to be so common as to 
necessitate divestiture of program production. Since abuses are 
possible, however, the FCC and the Department of Justice should 
look into the matter on a continuing basis. Similarly, as to the 
possibility of the networks’ acquiring interests in independently 
produced programs as a condition to their being broadcast on 
the networks, the Department of Justice should investigate to 
see whether any violation of antitrust laws is involved, while the 
FCC should consider whether it should adopt rules prohibiting 
or regulating such acquisition by the networks of interests in 
independently produced programs. 

(9) Clearance for network programs outside of option time 
(except for special events) aggravates all the problems of the 
nonnetwork advertiser, the independent program producer, the 
independent station, and the public referred to above. Some 
restriction is therefore necessary to prevent television from be- 
coming a completely national medium serving no local need and 
almost entirely dependent on network service. 

(10) It would be improper for a network to tie the use of its 
own staging services to a sale of time over the network, or to 
seek to accomplish the same preferred status for its own facilities 
through the use of noncompetitive business practices or the im- 
position of rules which discriminate against independent sup- 
pliers of sets and scenery. The charges of these independent sup- 
pliers should be carefully studied by the Department of Justice, 
which has already instituted an investigation into this problem. 

(11) Although the religious programs of the networks seem 
more varied and probably more effective than their critics suggest, 
the amount of time devoted to such programing does not ade- 
quately reflect the importance of religion in American life, none 
of the hours used are in really good viewing time, and the process 
of dividing the time among different denominations impairs the 
effectiveness of their efforts. 

(12) There are sound reasons for permitting the networks to 
own and operate television stations. However, the present extent 
of their ownership might raise questions as to possible undue 
concentration of control over this vital medium—this being a 
part of the overall problem of multiple ownership now being 
considered by the FCC. The Commission should not permit 
increased concentration, either by networks or other multiple 
owners, until it has received and thoroughly considered the report 
of its network study group. The Commission should also take 
steps to prevent overreaching by networks in dealing with their 
affiliates for the acquisition of the latters’ facilities. 
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(13) The networks’ spot representation and film syndication 
activities raise problems which merit further attention. If they 
are not fully covered in the report of the FCC’s network study 
group, the committee should look into these matters at a later 
date. The networks could correct this voluntarily. 

(14) Television networking is obviously affecte with the , public 
interest and the networks occupy a dominant position in this 
vital field. The proposal that the FCC be given authority to 
regulate the networks directly should be held in abeyance until 
the FOC’s network study group completes its report. There are 
certain aspects of the networks’ operations which might well be 
subjected to Commission supervision, if the Commission does not 
already have authority to do this. 

(15) The copies of affiliation agreements filed with the FCC 
should be open to inspection in order to promote fair and uniform 
treatment for all affiliates. 

(16) The permissible maximum term of affiliation might well 
be extended to 5 years to give greater stability to broadcast. op- 
erations and improve the status of affiliates in relation to their 
networks, although it might be wise to give the affiliates a right 
of cancellation upon shorter notice to maintain some flexibility 
in affiliation arrangements. If this necessitates an extension of 
the licensing period as well, this should be accompanied by legis- 
lation strengthening the Commission’s other means of control 
over the performance of its licensees. 


It is felt that these proposals will promote competition throughout 
the broadcasting industry and will result in improved service to the 
public, without unduly hampering the networks. Certainly there has 
been no desire to impair the ability of the networks to function in a 
lawful manner and to continue to provide a fine service to the public. 
On the other hand, there has been no desire to promote the fortunes 
of the independent producersof film programing as such. What has 
been sought is the elimination of artificial restraints which distort the 
processes of competition in favor of the networks, so as to open the 
entire industry up to freer, more equal competition. Film programing 
has been emphasized because it is, at the present time at least, the only 
feasible method of providing high quality nonnetwork programing 
other than on a purely local basis. The dangers of a shift in the bal- 
ance to favor the film producers have not been overlooked,’ and the 
possibility that they may have engaged in improper practices in the 
distribution of their programs has been noted above. It is felt, how- 
ever, that the suggestions set out herein would tend to equalize com- 
petition and to remove the danger that control over scarce broadcast 
facilities might be restrictively employed to enhance the incidental 
operations of the networks. If is hoped that this will open up better 
opportunities for the use of television by local and regional adver- 
tisers, will stimulate the production of more and better. programing, 
will permit more effective and more stable operations on the part of 
the existing independent stations, and an increase in their numbers, 
and will result in better balance in the presentation of public service 
and local programing—all to the benefit of the public. 


44 See letter dated July 23, 1956, from Chairman Magnuson to the FCC transmitting 
the committee’s interim report on allocations, in which he expressed concern over the in- 
trusion of outside interests, including the film producers, into the broadcast field. 
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Actually, it could be concluded that the changes proposed in the 

practices of the networks may work to the ultimate benefit of the net- 
works themselves, although they would no doubt insist that they are 
better able to decide that than anyone else. Nonetheless, the net- 
works are powerful organizations staffed by able people with the 
finest background of exper ience in the industry and with ample finan- 
cial resources to sustain their operations. It is not believed that any 
of the suggestions made herein will seriously impair the ability of 
the networks to compete, and it is confidently expected that they ‘vill 
continue to thrive and serve the public. On the other hand, it seems 
entirely possible that if steps such as are suggested herein are not 
taken, the networks may attain such a position of overwhelming 
dominance that the public interest will require the imposition of de- 
tailed and rigid governmental regulation. If that can be avoided, 
both the networks and the public will benefit. 


VII. Suceesteo Procepurrt Wiru Resprecr to RecOoMMENDATIONS 


As has been indicated above, the suggestions set forth in this report 
are the result of conclusions drawn on the basis of the record compiled 
in the committee’s hearings and of other reliable published informa- 
tion which has come to the attention of the committee. They are 
therefore subject to possible reconsideration and revision when the 
FCC’s network study group and the Department of Justice complete 
their pending investigations. It is therefore suggested : 

(1) That a copy of this report be forwarded to the Federal 
Communications Commission for its information, with a request 
that the Commission submit its comments on the report to the 
committee within 90 days after it has received the final report 
of its own network study group, which is expected on or shortly 
after June 30, 1957. 

(2) That a copy of this report be forwarded to the Department 
of Justice for its information, with a request that the Department 
submit its comments on the report to the Committee at its earliest 
convenience. 

(3) That upon receipt of the comments of the Federal Commu- 
nications Commission and of the Department of Justice, the 
Committee issue its own report on network practices, with its 
recommendations as to possible legislation or further action on 
the part of the Commission and the “Department. 

It is felt that in this way the committee can fully discharge its re- 
sponsibility for maintaining and promoting a free and competitive 
television system in which all elements—network and nonnetwork 
alike—can contribute to the finest possible service to the public. 


{ 
Nass 





